
-, 

H 0 i'l MUOij F,E§DOM OF ASSaCIATIO,? 

When I aeleote 80 ~ topic "How Much ~edom of Association?·., I 

had n,')t anticipated its aalble relevance to aotivlties 1n the Uarwrd Yard. 

I bad not known that :Fr t Buck had pending beioro him - and t.hat your Presl-

, 
dent, Mr. Lowell, would b aaked to eommont upon - aft application by Harvard 

undergraduates to organia B local branoh of American Youth for Democraoy, a 

1. 
group which the newspapers 0811 8 Communist-tront orgenimation. The 

I 
immediate stimuli for my bho1ce of subject were President Truman's soealled 

I 
Loyalty Order o.r March 21~ 1947, establishing as a standard for hiring and tir-

ing .......,. government em~lt,ee hi. l17"P"'theUc association or look of it with 

l_ 2. 
any group designated by tr Attorney-Ge.nel"81 88 subversive, 

i 

in tho pending Iabar f.ilnaJement Relations Bill nt 19.47 

cmJoy'the benotlt. of the llioti_l lobor BeloU""" Act 

J. 
89 o£ficors. 

I 

But whether our ihorll!1on be I1m1 ted to Cambridge ,. 

I 
out the lJll tiOD it becomes iolear thB t among the f'unIlamentol issues of our t1mes 

are those 1nvol v1ng tho Uft claims of soolety 88 8 whole and ot those 

groups whioh I"GJXresent pa 1, partisan or paroohial interests. III 1Ir¥ talk 

, 

today I plan to 887 aomet of the histo'l'7 of this issue aDd somewhat IIlO1"8 

of ita evolution ln the tw tieth century. But belpre I oome to the _in , 

theme I should 1lke at the outset to impose 1lJ)On lIJ,}'8elt tlD'ee Um1t.at1ou. 

1. Boston ffel'Bld, t15y 28, 1947, page 1. 
2. Executive Order No. 98 5. 
3. New YOI'k Times, ~)O 194'. 
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First, I shall concern myself primarily with those aspects of the 

I 
issue whioh aN reluvant Ito political science and philosophy rather than posi-

I 

i 

tin law. I am not una that the problem can be' approaohed legallst10811y -

4. 
as indeed I tried to sh in a recent esse before me - Galardi v.,~. But 

an approaoh exclusively terms ot American legal rules would be an arid avenue. 

To begin with, oontrary + the popular viewg and contrary to the oonst1tutions 

I 5. 6. 7. 
whioh govern post-war Frsjnce, post-war Japan and pre-war Russia, the United 

i 

State. Constitution has + provision speoUiaaUy gW'rantao1llg 1'reedom of 

association", The FoundJ Pathel'S did not regard 'that freedom as akin to tree
i 
I 

dom of speech or f're(~dOlll 10£ assembly. Therefore, they deliberately omitted 
I 
i 

it from 0Ul' Eighteenth cehtury Bill of Rights. Moreover, 90 far 68 I have dis
I 

0_. tbore are only .! haDdtul of cas.a 8. in the ~ C"'ltt pe te Un1 ted 
I ~ ~, 

sta tea where the phrase "radom of 8sso0ia tionfl occurs 

9. 
dissenting opinions and ;w.s despite statutes and arguments 

or 

I 
11h1eb have imr1ted the UBi or tile broader aonaept. __ er. in IlODe of those 

oases was the phrase deotive of the controversy. Thus an American lawy-er 

I 

oould plauaibly argue tba[t,so tar 8S law books to date reveal, there is no 

I 
I 

consUtutional limit to t Ol.n1.111 of aoo1ety to suppress suoh organizations 

I 
I 

as a majority deem noxioUs. 

I 
Seoand, lOBi .s bejlODd o ... trovaray thet where aoo1aty IDIIT Just!-

i 

4. l~ U. 8. taw \ieek ~. 
S. New York Times, Oat.~' 1946, p. 160. 
6. New York Times, Vlarch 0., 1946 
1. Constitution of 1937 the U.S.S.R. l~iole 126. Note that according to 

'the usual translatipn the right is stated to be that ot "oombin1ng in 
willa Clrgan1satio~." 

8. Wh1tux v. 274 U. s. 328, 37l, 372, 379J .I!r.m.U v. Z1JBmemaa, 
218 U. s. 3, 72, v. Wt J99, J26 u. s~ 135, ~ 

9. lIatlODBl labor Relotl DB Aot,~, 29 U.s.C. ~151. Compare mm v. lcmes & 
IeUbl1p, 301 U. S. 1, 33. Amer1pan neel Fcmn4r1ts v. 'l'ri-Cl\V Cerrtal 
'fh4ea QOBMl1, 2" U. S. 184, 204. 

10. See "th Oong. 101 S til. Dco. No. 52, p. '19. Al'gUIJleftt of present author 
in ,-sodated Presv. !!!!,30l U. S. 10), 119. 
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fiably forbid one man to ke certain aotton, it may likewise 3ust1f1ab17 tar-

bid one thousand mtm to d the same act in concert. NultIpU08tion of offenders 
I 

does not give 1Jm:mn1tl', B least unlssa their ottenso becomea a .suaoeaatul 

revolution. TheD, of 00 I a, as lTarr!ngton'o epigram remtnds us "nODe dare 

ll. 
call it treason." Short of revolution!) Wh~Zl a groU!) commits what would be • 

criminal act or 811 act of t.resson if it bad been dons 'b;y 8111Y one of tbell t.haD 

I 

in this talk I not need 01ZlS1dOr the freodom of suah associations 8S are tOl'lD84 

I 12. 
for what are liteJoally CT1.Dnl or tressoDBble pUPpOSes, iIlaludiDg 8SpiOllBge 

. U. 
OJ' actillg as the unreiJlatere4 agent of 8o,y foreign pamw. 

I 
I 

Third, I shall direct IV remam prinoipally 'it organisations wltb 
I . 
I 

a political or economic ~~ and pay relatively little heed to other ~. 
I ~ 'l'hla does not mean that I I haw forgotten L1n1t1and's 1888 .~ t there , is • 

family resemblanca among 111 types of voluntary assoo1aUoDS - unlODl 8D4 

I 14. 
wdv0rsitles, clubs and churohos, ccmmun1at cells aDd ac1ent.1t1o aoo1et1es. 

I 
I 

But my focus of lntere8t ~ 18 on those a9soo1atlons whioh ear01ae poRI' 
I 
I 
i 

in its grosser fOrm3, not I through the subtle pressures of "bat appear aa man 

sentiment or intellectual ourlod ty. 

i 
I 

Indeed I rather I suspeot that U ~u crItle18e me tor this tb1r4 

I 
I 

11m! ta tion it \, ill bo on r!1e t-rourrl not tha t r haw been too axeluslve, but 
I 
I 
i 

rather that I have been iOlUS!ve. You my contend that 1t promotes acmt\1s10Ja 

I Kisseloff 23444 
l.l. John Harrington, E;P1h-ams, Book IV, Ep. 5. 
12. 50 u. s. c. ~~ Jl-50b 
13. 22 u.S.C. ~~ 611-62l! 
14. F. w. ~it18nd, IntrOduotion to Gierke Politiqal Theorieg of The MIddle 

~J F. f i . fAaitla1' !3elegted l~BsaD, The Vn1nooroorate Body. 



I 
I 

to put under onn rubric Cffrtels I Communists, as BOOia tiona of civil servants 

I 
and trade unions. Eaoh, You 'lilly regard as requiring separate diagnosis and 

I prescription. And you may say thl'1t the secret of ~.ng1o-Amedcan political 

success is its disregard t neat, logical patterns and its preferenoe for 

sensible ~ ~ adjustmen • 

That there is a time for such partlouleriam I agree. But I have 

I . 
more than one re030n for ivit1ng you now to take 8 generalized vioo. PratesBar 

Vihltehead has told us tb,gt\ 1n almost ell intellectual fields progress comes trom 
I 
L 15. 

the fruitful generalisatior. ,-wi this aphorism has a speo:tal application to 

I 
the social scienoes becausr of the large risk which oomes trom the personal 

prejudice of evory Obee~ in those conte~tious fields. It he looks only at 
! 

I 
the orgard .. t10n whIch he tlready I""". at.' bote. tho 0_""" ....... 17 ham hi. 

prejudice re-entoroed. He imal, on the contrary,hav~ h1a em~.M0n dllute4 and 
I " .... r. 

his vision deopened if he 1ill try to see resemblances aDd comparlscms. Incieed, 

I 
is that not the way we moderDS came to write oonstltutlons and tarmnlate the 

oonoept of liberty 1 t&elt? Ylbo t is B oonst! tuUon but a generaUtratian dnn 

trom many oodes? P.nd is nit the difference betwoentba way we maiems UDder

stand liberty and the way c\hauoer d14,attrtbutable 1D part to tJle taot that be 

I 
used the word liberty in thk particular1.med BOnso ot the right of a bondsman 

I 
! 16. 

to be released from captlv1~y whUe we generaU. it a8 represeDtiDa the 
I ' 

i 17. 
sum total ot that and IDaIV other eDlaDClpatloDS aDd tranoh1sea. 

I 

I 
\ 

15. A. 101. Whitehead ! .pp. 8, 15, 25. 
16. V-I Qzford English Diot olJaJ7 240, U LIbertY', maanlng 1. 
17. VI OxtOJ'd EDglJsh DIet , 0Dll1'7 240, "Libert,.., meaDiDB 2. 

I 

I 

I 
t 
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I 

I 
I 

I 
I 

I£ we take the 4anerAlized vlem thflt I hevef!%'Opoeed, the first 
I 

I 

point whi.oh commands our 1ttelltion is the obvious hoatHi ty t)f iUZlariOl.l;l;J of 

I 

the eighteenth and ninete nth oenturies to the broad principle of the freedom 

ot men to farm whatever litionl Ilnd economio as;:ociations they rloosed. 

The Fathers of the American Constitution plainly did not believe in 

I Ie. 
such a wide freedom. In tJha tenth l"Ioner in the F'ederal1:st seriea f:i.ad1aon I ~ . 

I 19. 
denounced the "dangerous v\toen of "taotion.1f "By a fnotion, It he wrote, 

I 

"I und~rstand a _r of ~lti ... na. whether soottnUn, to • mnjorl'>Y or minority 

of the whole, who are un.1~ and actl1ntod by some common iI!'rmlse of passion, 

or of interest, adverse to the rights of othnr 01 tizens, or to tho psrrnnnent 

I 20. 
and Qggregate rights of the oomlunity." f,nd the s"me attitude iles restated 

I 

I 
in memorable torm nine ye<,ra later on September 17, 1'796, bJ' George ;'h:.shinrton 

i 
I 

1n the falpell AdArpss which had 8e one of its main themes a dec la rn tion 

I 210 
tap ins t th& forming of cambinD tions. 

I 
In this hostil1 ty 1\ meric."l:'ls were rer.re-

I 

G~t1ng not some Q.uirk ot ivinoialismp but the generally aocepted democratic 

j 

viev ot their time as is ,lustra ted in Phlnce, for exnmp1e I by t.he rassage 

I 
of the well-kDotm 101 Is cfpaUer ot 1791 proMblting the creation of occurs-

22. 
ttorwl associations, aDd in E.ngland by the judie1a1 outlawing ot combinations 

23. I 
of working-man. I 

In the United stftea thr®e roots for tblahosttl1ty deserve mention. 

Kisseloff-23446 

is. Fedmlimt (Uxlge ad. 
19. Ibid, p. St. 

) I~o. 10, pp. 51-60 

20. IbM, p. 52. 
21. See Morison aDd V ..... """.;:;.V6' l'hs Grcmth of' thelUimrJ.em Rppubllg, vol. I, 

p. 264. 
22. H. Iaut..flrpaoht, . .a=.~~~~~~~~~:.::o:...~~~~:a:, p. 112, 

A. V. Dice)" re Napolsonio 
legislation pp. 466,41,. 

2).A. V. Dioey, 4WL.I!Wl~UIHll;L~.Jf/J:.!aW._tU 



First, the 

monopolies 

I 

I 

! 
experienoe of tfJe ft.met'ict!n oolon13~s with royal oliques and royal 

1 24. 
had lett an 1 ·l1ble imprint. l'o\iorful private 8sooc1ations had 

become aymboJ.B of interfo nee with individual liberty. seoODd, the Un1te4 

States, like other n,?t1oM of tlw world, had a relatively weak goveJ"Blll8ftt me 

hundred and fifty years ago - weak in the force 1 t could bring to bear not 

only externally but Inwllly. W .. are apt to iOl'get thot """" tho prauti"" 

. I 
of 8 stending paid well sifted domestic police force is only just one ImDdred 

I 
years old. In 1800 the larger citiea of the Atlantic seaboard bad merely a 

i 

night watchJ the other ottfea otten depended on posses. flAd when in l.844 the 
I 

!lew Yark Stete lAIgisletur01 made tho first pravision far .. _olldated clay aDd 

! 25. 
night police, the City ot kew York began nth 8 regular pol1ce force at 16 menJ 

I 
i 

In such oiroumstances the ~t1on and the state looked at eve17 private oomb1Da-

tioD as a potential rival lnd a challenge to ite au_v. Thbd, the F'ouII!ers I . 
I 

of our Republic were heirsj, and to 8 large extent cCtnsoious heirs, of I!l tJoaUt1on 

I 
i 

more than two thousand years old which had sharply CHtparated the rights of the 
I 
I 
I 

individual h'om the rights i of the group. Of' this tratUtian I must gift a bri.ef' 

I 
parenthetical rovi"" be"," it forms no .... ll part of tho intellectual cUmote 

of our day os it did of tjirse 
I 

I 
The tradi tioD of I individual libGrty of which the Framers and we are 

26. 
strands, legatees is woven from rtvt principal 

I 

- strands supp1ted by the 

.Ii. thenians of the pertclaan!.Age. the stoic lawyers of Ancient Rome, the 

I 
I 

I 
24. The Declaration af In~ependenco recites 88 grievances that the king ftbss 

excited domest.ic 'urrectlons amongst us." 
25. Enoyolopaedi.:'l Britann ca, vol. 181/ p. 159. 
26. A. N. :';h1 tehood, l. e f d 1/ paSsim; Corl Becker, DemootaCX, 

jEssim; :rew I.lbertlta For Old, passim. 

I 

I 
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religious ] eaders of the Chris tiDn Church, the English lawyers of 1lzdor and 

stuart days and the Ph:ucboPhers of the seventeenth and eighteenth centuries. 
I 

While each of these aourJes haa contributed to the oreatioD of OUl' faitlt in 

I 
the dignity of tho indiv1ldual man end in his right to fJ'oedom of expression, 

81mO.t an of them haw L"08ed UDllmlted fraedo;:, of 8."OCiation oed ha .... 

looked with misgivings In tho claim of IlI9D to form groupo not apoo1tloo117 

licensed by the stato. 

I " 
Thucydides, to rahom we owe our report the t Perioles advocated 

I " 27. 
"discuasionll and "the knotlledge wh.t.ch Gomes from disc:ruaaionh and preaohscl 

I 
that "liberty is the SC,".t of happinQsa" and courage is the seorot of 

28. 
Uberty, If inveighed aeatnst politicsl clubs and associations "for such 

I " 

I 

associations are not entered into for the public good in contormit7 with the 
I 

I 
I 

proscribed laws, but for iOlfleh aggrondisemant oontrary to tho established 

29. I 
laws. n And in this W8~ Thuo,didos spoke as 8 typionl Greek as we 

, 
I 

see the pages of Aristotle's Nlchomaohean Eth10e odvanoing the propos1t1on 
I 
i 

that faction is against ~a publio interest since the aeorot of civio strength 

I 30. 
1s a Wll ty based on friendship and S,mp8 _. Indeed the advice ot the 

I 

I 31. 
famous toachar Isooratea r' the Cyprion King Nlooo1es is the J.s.smi glp8stgus 

32. 
from uh1ch even today jur ats d0l"ivo tba prinolplo that scc1et1oo aDd UDlODS 

I 
conotituta such 8 danger t?mt they ought, at loost in a monaro!v", not to 00 

J 

I 
formad without the 88nctl~ of the state. Kisseloff-23448 

I 
I 

27. Thucydldas, II, I~O, 'l. 
28. Ibid, II, 43, 4-' ! 
29. Ibtd, III, 82, 6. 
)0. Aristotle, ~~~~_ VIII 11556. l1nes 23-28. 
31. IaoCJ'Ot0a, III T , 54, (!Deb ad. vol. I, p. 1(9). 
32. VlnogradofJt, , vol. II, p. 0, but 8eQ pp. 119-W. 



I 

r.Jel ther the S tiio lawyers nor their l311ocOO90rs who oodified the 

I 
Corpus Juris Civilis of 1ust1.nian ever recognized the right oj~ men k form 

I 33. 
associations without offllcul authority. Ani the mod.ieval glossators inter-

I 
preted Ramon law princiP~e9 to condemn all unlicensed corpor~jtio!ls even those 

! 34. 
which had been formed by !wuvoroity students and teachers. It is true 

that Sirdbald Fi08.h1 Wh113 !moon to •• hool-boys o. Pope Innocent IV. made a 

bro •• h in this general +itiOn by Bnnounoing 0 dootriIW that orflHnizations 

I 

were pormissible if they Fre formed "pro Ct.i\use just! tillefl - a doctrine which 

I 

in practice merely accOrd~ to true believers the privilege of unit~~ for 
I 

I 15 
rel1g10UfJ and chari table ~ur-poses 0"'· ;..n,d it is also true tru:i t 'the Italian 

! 

I 
post-glossator Bartolue ~ Sassoterato car1'ied the exooptlen furthE)r to T!l!ike 

lioit mining orgsnlzatlonb, tarming partnerships, trade gu.Uds and otht':r 
I 

I 36. 
purely domestio asaocutiona whioh were not offensive to the jj!§, 9ivi~. 

I 

I 
But Bartolus denied the rt1ght to form n combine tlon wi t.h man outside the 

I 

10a&1 a...,.. of gove ....... nt.! From the JJ!i genUm. or os w. should say trOlll 

I 
! 

principles of international law, he spoIled out the rule that "civitates" 
! 

I 
I 

who already owed alleg1attoe to one king should not be parmi tted to fernl an 

I 
I 

independont t'ederation.r 'n Bartolus' day that oonclusion was directed at the 

37. 
tu--fiw.ag Papol and Imper~l parties, the Guelts and the Ghibal1ines. SOIWa 

of 10" ... y be .... fleoting ~ ... aontempol'8l7 parallel. 

I 

The very l1m1taf amount of freedom ot association which msdiaEMll 

I 

3). Buckland, Abe M&~ I~ti,tutiorw gf ficpan Private l@w, p. 88. 
)4. W. Ullman, Tbe ~ml TheorY of wrml @Ad Illegal Crgnn1aations, 60 

L. Q. R. 285, .1 
Ib14, 287. COl"ilp8ro ~~ithnd, Int.rcdu9t.1on. to Clerke. supDh note U. 
tnlman, DJ'!'lh p. 289

1 

.. 

1b14, p. 290. 
I 

I 

I 
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I 

I 
I 

i 

theorists recognized ""r, lt. aurprisi,,€ly .nough. JDIlCh extended in the period 
I 

of the Reformation when IJ might have been sup'osed that dlvorelty ot religious 
I 
! 

affiliations in the same {errltory would require substantial mod1f'lcation of 
I 
I . 

earlier dootrines. In t~ r6speotlve areas, where they were 8 minority the 
I 

I 

38. I ~o 
Jesuits and the Dutoh Protestants, eaoh, of oourse, from a ditteront 

I 
standpoint, suocessf'ully lstebl1shed the right of' each man to belong to 

I 
two separate oot1lllWl1tloa, ! the one civil, the other religious. This right 

I 

, 

was fOllnded on the doctrl&/te that the state and churoh are each, 09 they saU, 

I 
! 

perf'at societies. Such 81 dootrtne was tormulated 1n terms ot, 8S intended 

I 
i 

t.o be applied to end Vias tn feot restrioted to the right to belong to the 

i 

two types of as sociation ~own as stat~ and ohurch. The doctrine ile'Vel" I/,I"fJl1 

i 
i 

to inolude the UDfetteredi right ot men to join other 88Boc1aUons or the right 

i 
of other associations tor:x1st without spso1tlc govorruaantel SGlloUon. 

I 

The view of thel Anolent, t.he Med1seval, aad the Reformation ,th1nkeJ'S 

I 
that, with few and ~r eDoptions, associat.ions had no elaim to exist un

I 

leas ofi'isislly authari4. was also held by the J;nglioh 1sWyers aad pbUaaopbaro 
I 
I 

who wore best known to th~e who moulded our governing charter. A few lDstmlcea 
I 

I will serve to ~ve the lfint. 

I . 
English l8wyer~ from Tudor times were tam1l1ar with an interpretatiOI1 

"hioh tho Court or Star J""ntoor added to the COIIIl'lOn ls .. ot conspiracy. That 

I court applied the brood ia that it was against the common lew at IiDgland tor 

I 
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an unlioensed 'body of men to combine for 0111' purpose which the jv.dgoo regarded 

as aga1a.st publio pollcY' ran If those purposes \19%'0 not crtm1nal or even tor

tious. That la, the 18\'7 ~f conspiracy impUed the proposition tbnt what ia 
I 
I 40. 

permi t ted to one man Is n~t necssASrlly permi ttGd to one thouaand man. 

The ro~trict1ve rule survived tho star Chamber ond becamG part of 

the permonent. 1." of EneJnd at lea.t until the later port of tho Victorian 
I 

I 

era. And in the meuntime lit had even the approval not only of the legal 

I profession and legml historians but phUosophere who Vlere well knotm on this 
I 

I 
side of the A tlantlc. 'l'hur, Hobbes in The IByiatlJan had t'1rl tten that liell 

\ 
unl ting of st1"8ngth by prirate msn, is it for evill intent unjust; if for 

I 41. 
intent uhlmown, dangaroUB to the Publiqu®.151 

I 42. 
him - "liberty,ft he soid, ~hen men aot in bodies is power.~ 

I 
I 

As ! have alror:ldY. said, ourrents flowing from th{Jse Engllsb teaoh1nge 

I 
I 

"8 well as from tho are.Im' the R .... "". the IledSa."ol1sta ond tho rel1g1ous oeD-

trovers1al1ats, playsd all tpOl'tant, though o.1'too unparoeiftd, "part 1n fol'llliDg 

I 

the intelleotual climate ofl the eighteenth and nineteenth centuries in ./:JDerica. 
I 
I 

j 
They contributed to the l'7idrl:7 held Arne 1'108n tenet tlIB t \, grave dangeJ' tG the 

I 
I 

publ1c interest. is presente~ by tho ax1atenoe of powertul private polltical or 
I 
I 

_c a •• ce1aUons. To ~ll this viaw a eonoept¢rbaps IUlderlltatas lta 

I 
role in #JIlOriean hisU,ry, t~ this fear at those private a8soc1etions might be 

! 

called 8 major artiole of Je professed Amerioon faith. 

I 

40. Holdworth, U1etorx 1J1it.!1\!fL vol. III, pp., 478-479, vol. _VIII, pp. 
382,)8), Stephen, t En..tt1yd. 

Hobbes, lsv1Athan, pt.. :11, o. 22, p. 122. G\JOtecl Hold8wCll'tb, lfiatorz of 
EDgliah law, vol. VI~I, p. 383, note 1. ' 

HGbbes, spm, note 2. I Kisseloff-23451 
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I 

O!' course .peelte eltceptions to this attitude developed -;.n tho 

I 
nlaeteenth century. ene r"Ple 18 the type of .tate statute, uni .... r .. llJ 

adopted, which allowed buSincs " groups to orgnnlz() under generul rath(!r than 

I 
epecisl laws. [nother isl the legBlizing of trade union activity ~fter Chief' 

I 43. 
Justice Shaw's deoision i~l 1842 in Commonwealth v. ,llynh 

Agnlnst tho baL of Amerloan hist.Ol7 uod Ar.leri""n inteUe.ttl81 

herItage it would be oosy \ to conolude tlwt with specified exoeptinns freodom 

I of assoo:f.atlon not onl;'! never has be~n but novor will be en Ameri~n pr~.nc1ple 

and tho t it is e spurious I """""""""eo on tho libe1'81 orend. Yot I aubm1 t tha t 
I 

I suoh a conolusion would be too facile, for it would bn a rooul t of looking 

I 
more at the world of ye8t~y than at thG roolit1es of today rlnd the reason-

I 
able expeotations of tomoli'I'ow. 

I 
I 

Our forefathers lOOSed their attitude, oonaoiounly or not, upon the 

I 
I 

simplo local society of tr o1gbteonth and most ot the nineteenth oenturies. 

I 

In their day they lookod tJo the oity, county, and state in wh:tch they lived 
I 
I 

as the prinoipal market ij and the ohief source or their good a and servioos. 

I 

That was the conmnmity tbDlt oduooted thsm. It set thoir intelleotUQ1, liwr-

ary and art1stio testes. lIt exercised the poUtlcnl pc:1w1e!"6 of which they 

I 

\'Iere moe t aware. 

I 

.A soo1aty 00 conrtruoted gave the lnd1v1duol an opportunity' to 

psrtio1pste 10 vital deois~ons and thua to acquire both the aent1mantol valWlEJ 
I 

Kisseloff-23452 
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I 

which flow from companiO~h1p am the moral values which now from responsibility. 

I 
It gave thfj 10001 f,OVer+tfl !lower often directly, evon more frequently 1nd1Jooeotq, 

I 

to set the prevailing CLtSfo1'l'lS of fair practice and honorable be~v1or. It guariad 

I 

against the dangers ot a ~espotiC or belllgGrent central government by the ohecka 
I 

and balances or B genuine I territor-if'll federmlism. And its var1ety of 1 GG81 alle-

giances, oultures p 1Dtere~ts and opportunities became the roots of B vigorous, 

advonturous and ~m1o JvUiaation. ' 
I 

For bettw or wise, the local territorial units of which thBt society 

was composed ha".. been jVely impa!.:rad by modem teohnol0t!7. trsnsportaU ... 

I 
and communication. The scale of economic, educfiltional, 1ntellecrtual aDd. po11\1-

I 
I 

061 act.1on hns become nat4ont.ll and even international. With that ahaaga 111 

I 

scole, the foous of tnterJst BS well 68 of power has shifted i"u from the city, 

I 
county eDd state. They 1" become expresalona mare of pognpbioal oonvet11e.nae 

I 
I 

than of oommunity life. And the wlt.H)s uhioh the local terrlt0J'7 once gave to 
I . 
I 
I 

individuals must now be sQught elsewhere. 
I 
I 
! 

Under those Cfu1qged conditions it is natural tor the 1I1d1v14val to 
! 
! 
I 

seek affective expresni.:::n lot his views th!'ough organizations of men who in 
I 
I 

their vocational or other ilnterests share his axparlan.ces. JIm it is not 
I 

I only .os tural; it is sociallly advantageoue 0 
I 
I 
i 

In th<~ae ()rgani~tions tho individual develops that sense ot com
I 

pnnioll8h; .. p end obligation iWhich his 16thsr found in the city. For him it 18 
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an opportunity to show hialoap8city tor leadersldpo For society it 1e aD oppor
I 
I 
I 

tu."lity to see which men wi~l ultimately be befit fitted far the new positions of 
I 

pol! tioal and economic re8~SlbUl ty whioh iMere in the complicated govern-

I 
mental structure of today.i 

i 

.' I 
And for these organizatioM society draws not only individual l0aders 

! 

I but the fruits or group aXJP9rience. th9t is, the bablts, praoticos aDd speo1al-

I 
bed opinion whlch togetheJ!' form customo And it is crustom, ea Aristotle 

I 44., 
taught in his l'glitips. '1'm as students of Anglo-American law well know, 

I 
I 

that is the surest ground r whl.ch to dsvolop the type of law that will 

I 

I 

earn enduring respect. I 
I 
I 
I 

A more subtle socpial contribution of th~e oGso~1etlons is their 
I 

1 
1 

effect in guarding a8lf.nst the dangers of a powerful centre11sed gcwerument. 
I 
I 
I 

The 1"ound1ng Jo'ethere, th~h they lived in an age when there was ftO 1mmecUate 

i 
I 

prospect of 11 strong oentzottl gavernmant, Q'el"e 8mu"e ot the risks 1nberent 
1 

i 4~ 
1n such Leviathans. They ~upposed, as did Lord Aoton a century later, 

I 
I 

tho t the oonsti tutlon wh!o~ th97 drafted a11m1.llBted ' the dangel'S ot central , 
I 

! 
i 

dGilPOtlsm aDd bell..1gerenoe ' not merely by a tormal arrangement of ohecks aDd i . , 
1 
1 

bolanoes but by 'the tundam&ntal division ot power between the natlOl'l cmd the 
I 
i 

stetes. Tho liDtbere were sOUDd in their obJeotive, but they were over17 
i 
I 

opt1m1stl0 in the means on I whiob thq OOUlltGd to aohieve their goal. The 
I 
I 

reliance they placed on tetr1torial federalism haa been of an evv cU.rd.n1ablDs 
I 

'-'J.,.~~po-:l~.-II, 8, §24. 
4S. A_. !ABton of I. 
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importance since the CivillWer. It is now an almost obsolescent principle 
i 
I 

both legally aDd pr8ctical~. It wa were today faced with 8 miUtant trl1"ei.tt 
I 
I 

I 
of totalitar1.an1aJa tew would look first to the state govornments to rescue 

I 
us trom tyraruv or des po tUm or Q tear of 8ggl"fll1disement. The vigilnnce t ·) see 

I 

the danger aad the _ t~ arouae effoot1ve opposition .... t both be found at 

I 
I 

least in part in groups of j gJ"8ater vitality end cohesion. 

i 
But we may be told tbn t groups strong enough to hold the state in 

I 
I 

check are themselwD a menace because they cultivate a double loytllty in our 
I 
I 
I 

people. Is it not ap'proprfata to repl;! that tho very meaning and purpose of 

I 
8 tederal demooraoy is tba~ the citizens shall be bound, and the state shall 

I 
be held in aback, by multl~le l0;?81ties? I.1berty recognizes that its C<:luse 

I 

owes ita principal 8dwnoe~ to and will Do best nt'c aerved by men who have n1-

'"'78 den1ec1 the OlIIII1oaapeL of any one terr •• t1al powor. 
I 

Almoat as 1mpOZ'~nt 89 their role in guarding demoonQy agaiIl!3t the 

i 

threat ct an omnipotent stbte 1s the contribution wh.ich those voluntary associa
I 
I 

I 
tiona make to the advance ~t olv1Umat10n. ~Ve so otten and 80 justifiably 

I 
state that the individual ~Dd not the grOUp is tho unit of spiritual s1gn1f'1-

! 

I 
GaDOe aDd the seat of ulthte religious and phLlosophleal value that we some

I 
I 

times overlook the s1gnirlloanOG ot the group 8S the decisive unit ot intelleotual 

I 
i 

ad'faDOe. And yet the his~ ot idaae, in short t.b.e histo1'7 of man's progl'ess, 

I 
I 

1s large17 the history of Igroup aation. The first great Greek thinkers were 

! 
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I 

members ot aD Academy. ~Sident Conant's Torry lectures at Yale remind us 
I 
! 
I 

that the critical point in! the rate ot scient1tic advance was reached in the 

I ". Sixteenth Century wi tb the tounding of soicmt1tio soeietiGll. 

j 

wEire the precursors of the I great university and industrial 18bofttories 0D4 

I 
i 

e919n of the teams of sOienflets led by Mr. Ccmarat himself aDd b,. FAr'. Bush ~ 

i 
World im II. Inch\ed the Ftion of coteries and g1"OUp8 baa oounted tor mach 

I 

I 
even in literature aDd tho I arts as was mgn1t1oently Ulustl'8ted in the Reaats-

I . 
i 
I 
I 

sanoe. The members of the,e groups do more than stimulate ODe 8IlOtber. ibDugh 
i 
I 

we seldam realize it, m~ or the group aot ooopel'8t1vel.y, one bu1ld1rlg on 
i 
I 

I 

I the work of another. Ust~m to whot the poet ValeJ7 bae t1I'1ttera about ~ll. 
i 
i 

in his ow metier. "It ta~ two to invent Bn;vt.hlng. The 0ft.8 makes up ood".-
I 

l 
tloDD; the other one Oh009~S reOO8D1zes uhat u vdshes Bnd wbst is 1mportaDt to 

! 

I 
b.1m 11'1 the mass of things JJbioh tba former haa imparted to him. What W8 call 

! 

I 
genius is much less the wark of the first one than the readiness of tbe se00D4 

i 
I . 47. 

one to grasp the value of '!fhat bas been laid before him aDd to choose U •• II 
I 

I 
I 

But though you ~y ooneedG that groups give many of their members 

I 
opportuni ties tor aelt-de'rilopmant, tor partioipation in ootting patterns of 

I • 

I . 
behavior, tor counterbalancing the potier of the IIOdeJ'n state and tor intelleotual. 

I 
adventure, you may contend i that there remains the risk that suoh groups wUl 

I 

: 48. 
Opp'fleSB those who remain otjlts!de their inner circles. In short, you !!lilY 

I 
I 

argue that the liberty of the tew is purchased at the expense of the J!I8lV'. 
I 
I 

I 

46. J. B. Conant, 91 tJndetstan4100 Soleng, pp. 7, 60. 
47. Qucted by J 0 Hadamard ~ The FSychologY of Iny!ntlon in the _~~j156 

Field, po )0. I 
48. Co~ra Ao V. DiceyI' Lew and 9r?in1os in England. pp. 15)-154. 



I 

I 
I 

If' we had I)nly I t.he poll tieal and legal ~chniqueB which were known 

to the Court oj! tho A""O~ or tho Court at Star Chamber or the C<>urt at Jolm 

I 
r.tlrahnll, the rlangr:-r thn.1 groups presentnd to those not 1.n their inner oirolss 

I 
i 
I 

would be 8 rf'lil dflng8r. flut in mod('>.rrl times we have learned that in bsndliDg 

I 

bodies oorporate the Btatr has othflr oholoes than either to suppress them or 

i 
to 11110\' them to thrive 11hch~ckGd. We ore now familiar with a hundred regula-

I 
i 

I 
tory devices which requ.1.r r organized groups to do their business in public, to 

i 

I 
oonform to Imec1tied standards of p.xterllfll and internal conduct and. to maks 

I 
I 

I 
their t.erms of admission ~nd &xelllsion cons1stent w1th the purposes tor whioh 

I 
I 

i 

the gr~Jre were tormed. I 
Iou w111 recall 8S recent vivid instances - the require-I 

I 
I 

I 
ment of the Nee: York Lagislleture that the Ku Klux Klan should mako publio its 

, 

I 49. 
list of officer9 and members, its rules and ita financial acoounts, the 

I 

! 

I 
simil{lr obligationB ot disclosure imposed by many states upon labor UDionsJ 

the Supreme Court's decree that the Associated Preas must open its membership 

so. 
to newspaper.~ prepared to enntorm to objective atan.dnrds, and the sema tri-

I 
bunal's dotermination thnt. la statutory collectiv"3 barga1.nin,g stotus should be 

! 

I 
acoorded to a lebor union dnly if it admitted workers regardless of the color 

51. I 
of theIr skin. From thejse examplem can WQ not div1ne the future of the 

I 
I 

principle of freedom of assOciation? \V111 not the symbols of ita tuture 
I ' 
I 

evolution be the open windar 3nd the oJX9n door - the window through whiGh the 

I 

our1oua my seo the OharaOj at tho _111 ... t1 .... the door through "blob the 

49. 
SO. . ,1. s. 192 • 
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I 

I 

doserv1ng may enter or IJve? 
i 

I 
I agree that \1~t I see M3 symbols or the future are not character-

I 

I 
iatta of the prowlling t~ouS'ht in many quarters today. Some there are who 

I 
would have assooiBtions ttj0ated 89 private preS(1rv&s immune from scrutiny and 

I 
I 

supervision. To them I .79uld repeat the maxim of one of the greatest historians 
I 

I 
of liberty, Imd roton. ~veryth1ng secret degenerates; notlli14.1 is safe that 

I ~. 
does not show how it can 'far dlscu83ionand publicity." 

I 
I 

others theTa ar~ - and some in ;Jigh plaoe - who are not content with 

! 
sorut~ and supervision. : They also want to uElrcise the power of aU"pression 

I at least in those oases where the mGmbers of the group, though not indictable 
! 

I 
UDder the law of the land lor Grime or tresson, do not believe In civ1l llbflrty 

I 
I 

I I"') 
I -'-'. 

aecording to the demoonti'c creed and would ovorthrow that creed if they could. 
I 

I 
There is a certain plausib111ity in that argument, for it in based on a kind of 

I 
sporting notion tba t betor~ Y"U oan play you BlU<:>t accept the rules of the game. 

r 

ADd yet I venture to OO1i.o tbl'lt. the argument is unsound. 
I 
I 

I 

I t1rst note thait the argument prows tao much and involves the 

I 
I 

deatruotloft or groupe tba t: we b..<ave alwayo tolers ted. even it we thought them 
I 
I 

gl'Bvely in error. It suppression were .1ust1f1able in this supposed apaoial 
I 
I 

o1ess of 08S':'8, ehould we inot suppress such r@ligioUf) groupo 88 have indicated 
I 

by thelJo aotion in other +untr1E1s that oDGe the,. beoome an ove.rwhel.m1Dg majorlt7 
I 

I 

the)" will not support the ipriftCi)')le of fJ'eedom of the press aooording to our 
i 

I 
I 

J. B. Ifichols, Lord A~too, University Obsol'Ve1", vol. 1, p. 14. 
American law IDstJ.tu~, -&etpent pr Ea@stJaJ, _n R1Mte, OClllJll(lnt 

to Article ,. I 
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I 
I 

I 
I 

notions? .And should we no~ 9UppI'893 patriotio gI"Oups that be11sw 1n disCll'1.a1.lm-
i 
I 

tioD on the basis ot colori or nco or creed - tor the tree speeoh guBl.'antees of 

I 
the First c.mendment are nO l !!lOre sacred part ot our ereed than tho 9k1ual proteo-

I 
I 
I 
I 

tlon of the lD'i1s guarsnt0~ by the Fourteenth AJIlendmeDt. 
I 

~ I obServ9 ju.t tho argument proceeds CD the assumption that 

the state oan efteotlvc17 iuppreaa €I group tor bcld1Dg Op1JdODS or engaglDg 18, 
I 

ear,duot tor whioh the· 1ndl~1s 08n not be tried UDder the or1mtDDl lao of . ~: I 

I 
the land. I doubt tlbethsrl the asoumption ever bas boen ar oan be proved to be 

I 
I 

Uor!'8cn. PartlGUlar ~ ma,y, of course, be disbanded. But b7 ~, 
I 

i 

the mambers remain troo +v1dually to eJlteria1D, to ezpreas aDd to effectuate 

I 

the same ldaao. ADd 1n 4h 8 s1tw.1tlOD the normalooDSequcmoe is thst the 

I 
10dividuals will form D8l1 ):rut seoret oamb1Dmtlons, about vhesa ebaraater the 

I 
authorities Bra ignorant. i 'l'hat UlBS the htatory of the attempts d1raot.:q to 

; 

I 

I . 
suppress the IWW at the end at World ilel' I. ADd it 8H1118 almost 1.Jlet91.table 

I 

I 

I 
thBt s11pprooslon ot groups: whiob are subvarsive but not ar1miDal wl11 slW87B 

I 
I 

work in that manner and V11p be 1888 atfaotive thaD govel'DD8!ltal SOl"Uu. sDd 
I 

I 
supervision of these ssma 'groups. 

I 
Finally, if an ~ptlon of the sort suggested were mde to the 

I 
g0neral principle of treca40m ot association some of 1 ts oh1af advantages would 

; 

i 
I 

00 lost. For the Msrt of the mneiplA of floaedOJlt of 88!'1oo1etion 10 our CC)D-
I . 
t 

fidenoo that by the st1.Jln4us of fellowship men will not only res11e. the1zo tul.l 

I 
I 

I 

t -
I 
I 
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I 

OVltenti&li tias but wiD. brine: to tM surface the nett adventurous ideas 
y- .! .. 

I 

'Qh1ah the mass had not yet ~1soerned but on which their fUture progress will 
. I 

, 

be built. 
! 

Freedom of assodtation like the othe,' basic t'rsedoms looks at all 
I 
! 

eonfliet3 of opinion and o~ doctrine sub specie aeternitat1s. /lDd it 18 ever 
: -

mindful at the profound w+om ot Heraclitus' gbOJl1(a, UTbst which opposes, 

I I 54. 
1'1 ts. From dittaront tone~ comes the 'finest tune. a 

Kisseloff -23460' 
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I 
I 
~niteb ~tlttes (!loud 

CHAMBERS OF 

CHARLES E , WYZANSKI. JR , 
DISTRICT JUDGE 

I 

I 

I 
I 

Honorable Thomas P. Murphy 

~Oldolt 9 

S08c181 Assistant to the Attorney General 
Department of Justice, €rim1nal Division 

I Washington, D. C. 

Dear Mr. Murphy: 

September 6, 1949 

You may recall ths r when I testified in United States v. Alger Hiss 

in June 1949 you put to!me a question a8 to a news item which you said 

appeared in a Boston paJ,er about June 3, 1947. The substance of your ques

tion was whether I bad ~tated with respect to a Harvard branch of American 
i 

Youth for Democracy tba~ unless an organization is criminal or treasonable 
i 
i it should be allOifed "freedom of association". I answered affirmatively. 
! 
I 

I was aware when y~u put the question that (no doubt unknown to you 
I 

personally) the sentence which you quoted had been torn from its context. 

I I could have made the point that the sentenoe came from a speech whioh was 

I extremely critioal of c~mmunistic associations and whioh recommended that 
I 

all groups communistic ~r not should be open to public inspection and sur-

veillanoe. ROIfever, I ~id not delay the trial to make that point tor two 

I 
reasons. The first one j"as that I did not want to give either the jury, 

I 
the publio or you the ttres8ion that I as 'tr71ng to equivocate. I had 

I 

spoken up in favor of fr:eed.om of association with qualifications. And I 

was not willing e1 ther t lo baok track or to appear to back track by unduly 

I emphasizing the qual1f'l~tions whioh I had stated and otten repeated. [See 
i 

35 California raw Revi •• 336] r.tr second reason tor not beiag mare detailed 
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Honora ble ThOJll8s P. Murb,hy 
I 
I 

-2- September 6, 1949 

I 
in my answer to your question was that it seemed to me quite inappropriate 

I 

for a mere witness in a I criminal case to be elaborate in the statement of 
, 

what was, after all, an lissue irrelevant to the main charge being considered 
I 

by the Court and jury. : 
i 
I 

However, inasmuch ~s the Hiss case is not currently being heard, I 
I 

feel free to draw to Y0lP' attention the full text of exactly wha t I said 
I 

before the Harvard Phi Beta Kappa Budience since I assUJle that you personally 
I 
! 

and the Department of JUstice officially are interested in an accurate and 
I 

i 
fair estimate of what ~ views were and are in connection with freedom of 

I 

association. I venture ito ask you to read the full text of the enclosed 
I 

address. I think that You will see that, no doubt quite unintentionally, 
I 

I 
TOur question to me at the B!u trial gave a distorted impression ot what 

I 
I 

have been and are my views in connection with lett-wing and like political 
I 
I groups. I 

May I ask TOU, in Jddi tion to reading this manuscript yourself, to be 

I good enough to call it ~o the attention of whatever branch ot the Department 

of Justice and whatever iindividuals in the Department ot Justice misled you 

by giving you a tortured excerpt trom my speech. 

Falthtull 1, 

! Kisseloff-23464 
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CHARLBS BDWARD 

1945 

V Y Z A 11 SKI, JR., 

0&11e4 as a witness on behalf ot defendant, ,being' 

first 4uJ,. syorn, testif1ed as f'ollovs: 
I 

DIRECT EXAMIWkIOR BY JiIIR. STRYDR: 

I 
Q Ju«se iV1'zanski, are 1'0u a member of' the Un.1t ed States 

! 
I 

Distr1ct cour~ f'or one of' the 41str1cts in Massachusetts? 
! 

A I am, Itor the Distr1ct of' Massachusetts. 

I Q par«oq m1' unfami1iar1ty. I vas not too sure. 

I Hov long have IYou been a d1str1ct judge? 
i 

A I vas Inam1nated on December 1, 1941. I vas 

I 
conf'1rmed on December 19, 1941. 

I 

I took of'fice on January 

26, 1942. i 

I Q And Y1u came from Boston here at our request? 
i A That 1s correct. I cue voluntar11y, not under 
I 

subpoena. I 
i 

1929. 

Q I und$rstand. Nov do you know Mr. Alger Hiss? 
I 

I 
A I do. I 

Q Hov long have 70U known~? A At least since 
I . 
I 

I Q When did you f'irst become acquainted with him? 

I A When [ vas at the Harvard Law School. 
I 
I 

Q vell' l 70U vere at the Harvard Lay School, too? 

A I vasi. 
I 
I Q It seems to me everybody in the room except myself 
I 

vas there. I Well, all right --
i Kisseloff-23465 
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THE CjOURT: Bxcept excluding 111'.' aurph7 an4 : , 

117sel1" • I i 

Roy TO~ ... nt throagh tbe 1Ia~8'" Lay School v1th i 

I wJs a class~ behin4 h1m. 

Q 

him? 

Q 

A 
! 
i 

An4 4iG tbere come a time when 70U vere on, I 
I 
! 

almost hesi tate) to mention it again, the Lav Reviev? 

A 
I No, sii. 

Q You 1"01110we4 him? 
! 

A Yes, s1r. 
I , 

Q How m~ 70ung men vere there in the Harvard Law 
I 

School at that It1llle? The jury getstire4 of this, ' but I 
I 

have to ask it.! A There Yere between 1500 an4 1800. 
I I 

Q Did 70ui lIlov a great maD7 people that krlew Alger 
i 

Hiss? A Yes, : I did, sil"o 
I 
I ' 

Q Arter ~u had rinished at the Harvard Lav School 
I 

did 70U too c~ to Washington? A Yes, I came to 

Washington oncel to visit Alger Hiss at the home of Mr. 
I 

Justice Holmes.: 
I 
I 

Q You wer~ there vhen he was with Mr. Justice HOlmes? 
I 

I 
A Yes, sir. 

I 

i 

Q Did 70ul see h1IIl in WaShington at all? A I sav 
I 

I 

him on that da71 of March or April, 1931, and I therea1"ter 
I 

i 
sav him between; 1933 aDd 1931 with some regularit7, and 

I 
I 

I sav him there~fter betveen April of 1941 and December of 
I 
I 

1941 vith less ~egularit7' and I sav him on occasions vhen 
I 
I 

I vas in Washington thereafter. Kisseloff-23466 
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i Q Were yo~ working In some depar~ent or other at 

I one tIme In Was~ngton? A Yes. I vas fIrst In the 
! 
I Departmen t of Labor and thereafter In the Departmen t of 
I 
i 

JustIce, and tbereafter vas a member of the NatIonal Defense 
I 

I 
I Medlatlon Board. 
I 
I 

Q And YOU! had probably seen him In his office 
I 

sometimes In th~ State Department? 
I 

I 

A I have /seen him In his offlce In the state Department. 
I 

Q In addtitlon to the hundreds that you knew that 
I 

knev ~ In tbeHarvard LAw School, dld you knOY a great 
! 

i 
Dl&D7 otber people around Washington, or even more In 

I 

I 

WaShington tbart 
I 

tbe Harvard Law School, I suppose you dId, 

vho knew h1m? A I dId, slr. 
i 
I 

Q WOUld you be good enougb to tell his Honor and 
I 

• I 
tbese ladles ~d gentlemen vbether you know the reputatIon 

i 
I 

of Mr. Alger H~SS for Integrlt7, loyalty to hi. 
I 

Government &Dd/ veraclty? A I do, sir. 

Q Is 1t ~O04 or bad? A It 1s good. It Is a --
I 

the &Dsver Is/es.- I am wlll1ng to amplify it, but 

I don·t be70nd vant to go --
You Jov Q we are under the rule. of evidence here. 

i 

I suppose 70u !bave them In your court too. All right, Judge. 

MR. I S'l'R~: YOUDa7 cross-examine. 
. I 
CROSS-BXAMIWA'1'ION BY MR. MURPHY: 

Q JUclge l did you want U8 to believe that 70U knew 

. 1 
Kisseloff..;23467 



Ilt14 V1zansk1-cross 

that there veie 1500 people in Washington vho knew Mr. 
, 

Hiss? A I did not so testity, sir. 
I 
I 

Q Let me /see vhat you said. Did you say there vere 
I 

about 1500 students up in Harvard? A I said there vere 
I 

in the Harvard lLav School at the t~e Mr. Hiss and I vere 
; 

students, betvJen 1500 and 1800 students. 
I 

Q Didn't lMr. stryker say that there vere hundreds 
! 

up there that ~ev him in addition? 
I 

I 
A He certainly asked it there vere many. It you 

! 
recall "hundre~s," I vould say that is right. 

Q Then did he ask you vhether there vere as many 
I 

people at 

A 

i 

Harv~rd that knev him as in Washington? 
i , 
I I 

He did ! DOt ask that. 
i 

THE COURT: I think Mr. Stryker sait! there vere 
! 
! 

more people in /vashington than in the Harvard Lav School, 
I 

vi~hout indioatlon ,vhether they knev him or Dot. Thatis 

the tes timony • 

Q JUdge, you hold the same rank as Judge butman here, 

is that right ,I A We are both United states District 
I 

Court judges. I That is correct. 

Q 

Bulp)ena? 

Q 

A 

I thinlk you said 70U had cCllle volun tar11y v1 thou't 
I 
i 

Arhat 1s correct. 

I tate it that you came pursuant to a request? 
! 
i 

pursu~Dt to my own request. Kisseloff-23468 
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Q What time 4i4 70U arrive here this morning' 
I 

A 1 ~*ie4 here somevhat atter 10 0' clock. ' I 

I vou14 say abou' seven ~ute8 atter. 

I meaD the City qr the courthouse' 

Q In the r courthouse. Di4 you tell Mr. stryker and 
! 

Mr. MC~8D you /vere here? A · 1 to14 Mr. McLean -- I 

1949 

think Mr. Stryter sav me but not either ot them as promptly 
! . 
I 8S seven minutis after ten. 

Q can ve

l
s8Y at least at 10.30' 

Q Did you see them at the recess 
I 

A That is correct. 

time it vas, b*t about halt past eleven? 

A I sav both of them -- not together. 
! 
I 

I forget vhat 

Q JUdge, '4id you ever hear, prior to 1948, any reports 

or rumors that the defendant Hiss vas a Communist? 
I 

A I did Dot, sir. 
I 

Q And 41. you ever hear, pr10r to 1948, any reports 
I 

or rumors that I the defendant Hiss had taken papers out of 
, 

the State Department.and given them to people vho vere 
I 
I 
I 

un8uthorized to receive them? A I did not, sir. 

I Q Did you vis1t him at his home in WaShington vhen 

I you vere in WaShington on these various occasions? 

A I d1d rot get the latter part of the quest10n. 

Q On these various occas1ons? 
I 

I thin k you sav him 

1n 1931 and frpm 1933 to 1937, and 1941. A I d1d not 
I 

probably vis1t l his home after the month of rebruary or March, 

Kisseloff-23469 
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1950 

I 

19'7. That is i the last time I remember beiDg iD his 

hOlle. 
I 

I say bim elsevhere. 
! 

Q But in iwash1ngton and prior , to the time 70U tixe~i: J 
I 

70U vere at h1S home in vash1ngtoD' 
I 

A I vas. I 
! 
I 

Q Hov r~quentl7 vould 70U sa7 70U vere there? 

A IDtreq~entl7. 
! 

Q Can 70U remember nov whom 70U met at his hOlle ot)wr 
I 
I 

than himse lr and h1 s vire' A I do. 

Q Will 7bu tell us vho the7 vere' A 

I occas1on I have clearl7 in mind I vent with 1(1'. Charles 

A. Horsky one evening to the home or Mr. and Nrs. Hiss 
I 
I 
! 

and that 1s a y1sit 1n Maroh and about 19'7. 
i 
I 

Q In other v01'4s, 70U vent nth this man? A I vent 
I 

vith him. I 
i 

Q So he ~as not a gaest When 70U al'r1ved? A 
! 

He 

vas not. 

Q You cannot 
I 
I 
I 

nov recall the names ot other people 

70U IIl1.ght have) met 
! 

there' A At his home, no. I vould 
! 

sa7 probab17 his brother Donald, but that is the on17 
I 

I 
one I can ra1r~7 test1r7 to. 

, 

Q Judge, I ve have a quotation tram a newspaper, 

rl'om tbe Boston Herald, or JUDe " 1947. 
I 
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said 1t: 
I 

~Dl~SS a group 1s found cr1minal or 
i 

treasonable, 1t should be allowed freedom ot 
I , 

assoc1at10n, Judge E. W~ansk1, Jr., ot the 
i , 

Federal C~urt, contended yesterday 1n detenG1ng 
I 

i 
the dec1sion ot Harvard Un1vers1ty to permit 

I w1thin the college a branch ot the Amer1can Youth 
I 
I 

tor Democrtacy. 
I 

"Spe~k1ng at the annual exerc1ses of the 

Harvard C~pter of the Phi Beta Kappa Society, 
I 
I 

the jur1st; mainta1ned, with respect to the 

orgaa1.at1~n which has been termed a member 
I 

ot the ComMunist Front, 'You cannot be certain 
I , 

whether grpups termed subvers1ve are termed so 
• I 

I 1n error or 1n truth.'" 
; 

Is t~t a fa1r quote trom your speech? 
I 

A I be11e*e 1t 1s, but 1n any event I bel1eve 1t. 
! 

MR. MURPHY: No further quest1ons. 
I 

REDIRECT BXAMIN~TION BY MR. STRYKER: 
I 

1951 

Q Judge, a quest10D I forgot to ask: Do you remember 
I 

one occas1on vhJn you entered Mr. Hiss's ott1ce 1n Mr. 
I 

Sa~e's auite 1n the st t De .- t h ur H1 a ~_ ~ a e parwuen w en ~. ss w a 

not there' A I clearly remember such occasion. 
I 
I 

Q Will 70U clef1ne that occas1on? A yes. on 
I 

I 

September 21, l~,8, I started out for WaShington. It vas 
Kisseloff-23471 
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Wyzanski-redirect 

the day or the hurricane in New England and my train 
I 

was held up at Westerly at the very center or the hurricane 
I 

storm, and I had to return to Boston, and I proceecJeG:-: ' ..... -
I 

! 
after to Washington and arrived there on September 23, 

! 

i 

1938. on that: day I had business, as a lavrer, I then 
I 

being a partner'! in' the Boston law firm, Ropes, oray, 
I , 

Brydon & Perkins. 
I 

i 
MR. MURPHY: 

I 
May I interject at this time, your 

! 

Honor, and ask rou to instruct the witness to oODrine 

hlmsel~ to the question? I think the question was whether 

I 

he ever visited iMr. H1ss in his office. 
! 
I 

THE COURT: He te'stified that he recalled 

the incident ve~ clearly. 
I 

I 
MR. MURPHY: yes. 

I 

I 
THE C~URT: He was asked for the details o~ it. 

, 

M. M~PHY: Well, I object to the details. , 

don't 
I 
i think we are concerned with the details at all. 
I 

sustained 

I 
i 

THE COURT: 
i 
I 

I 
&n7Vay. 

! 

The objection is too late to be . 

You m,,. continue your &nsver, Judge W7z&nsk1. 
I 

A Arter I ihad camp1etedmy other business in the 
! ~, . . 
1 ... :;- . J' 

State Departmen~ I vent to the office or ~~ger Hiss. 

I went into his !room. 
, I 

I 

I cannot state and do not say 

whether tbre was a secretary at the time stationed in 
• ! 

I 
the office outside his office. 

I 
I 

I 

I 
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I . I Vnansld. -redirect, 

his otti ee, and vh1ch betore I entered, I vas in the 
I 

secret&r7 t s ot~ice, and I waited t~re tor h1m, he 'not 
i 

being there. He 8ubaequentl7 returned to that ott1ce, 
I 
! 

he baving been~ ' as be told me, consulting someone else. 
I 
I . 

1953 

Q You vere not challenged or 
I 

A I was not. 
I . 

Q thrown out by Miss Lincoln, or anyone' 
I 

i 
A I donl't know 1I1ss Lincoln. 

Q No. 

MR. ~URPBY: You have no recollection, ~adge, ot 
I 

who vas presenit 

MR. STRYIBR: Just a moilent, please, Mr. Murphy. 
i 
I 

I had not f1ni~hed. 
I 

i 
i 

D. MURPH!': I am sorry. 
I 

i 

Q I fo~got to ask th1s, too, Judge: were you 
I 

and Mr. Hiss c:olleagues in the Sol1c1 tor General's Ott1ce? 

A We ~84 adjoining otf1ces. 
I 

Q And ~e the various lavyers in the Solicitor 
, 

General's Off1lce among those that you had in mind when you 

said that' you ;knew others and trom them knew his reputation? 
I 

A That 11a correct, sir. 
I 

i 
MR. ISTRYKER: Thank you very much, Juctge. 

i 

RECROSS-BXAM~TION BY MR. MURDY: 
I 
I 

dne question about that secretal'"J'. 
! • 

! 
You don't Q Just 

think 
have, fA 10U said, any recollection of whether there was 

on the day 
j 

yo~ visited there a secretary present? Isn't 
Kisseloff-23473 
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i 

that 70ur recollection? 
I 

A That i8 correct. 

recall. ! 

I 
,19:sJi 

i 
! 
I 

I 4on't I 

I 
I 

Q So you don't know w~ther 70uvere stoppe4 or not! 
I 

when you 
i 

vent in? A I do not. 
I 

MR. MURPHY: Thank 1&\), Ju4ge. 
I • 

i 
MR. STRYKER: Thank you verT much, Juttge. 

I 
I (Vitness excused.) 
i 

MR. STRYKER: NOv, if yourHonor please, in viev 
! 
, 

of Mr. Murphylsl questions of the JUdge, at the ttme this 
I 
I 

gentleman vas here, if the suggestion vas that I vas 
I 

endeavoring to ~elay this testimQP7 I nov otter and viII 
! 
i be verT glad tOI continue on with an afternoon session. 

i 
THE 0PUST: Ve have promised the jury that ve 

would adjourn ait one 0 I clock. They have made their plans 

I accordingly, an~, so, ve vil1 recess at this time until 
I 

i 
10.30 Monday mo~ing. 

I agalin admonish the jurors not to discuss the 
I 

case with anyb~y and not to permit anyone to discuss it 

vith you. 

this case 

I 

I 
I 

I realize the, difficulty that everybody has in 

I in c~nnection vith newspaper reports, radio 

I commentators, t:e1evision, and other forms of communication. 

Nevertheless it: is your duty and mine, too, to try this 

case on the evfdence as it is adduced in this courtroom 
! 
I 

without the implications or slanting, if you will -- and 
I Kisseloff-23474 
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ve have heard ~omething in this ease of slanting of 

nevs __ witho~t implications from anybody as to the 

testimony in this ease. And I urge you, so far as 
i 

1954a 

I 
I humanly possible, to avoid any extraneous mattersatfecting 

I 

your judgment ~n this ease. 
, 

We vill adjourn nov until 10.30 on Monday 

morning. 

I 

I 

I 

I 
(Adj9urned to Monday, June 27, 1949, at 

I 
I 

10.30 a.IlI.) 
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