
~ .. ( -

;; /. ' ,. ~ I .... ~ f~ /. J : .. t":'" . , ... 1 

.... 1 ( .... ' !:'.- ~._",~, -I . "", ' .~ 

Kisseloff-24120 

'!: I 
I' 

i I 
;",1

1

, 

i ; 

i" : 1'1 I 

II.' ' 
I" I 



. ,. 

'. 

II 

l 
, , 

.' \._,~ / l 0 

OIITED ST:·'rFS cn"Bt QF I,PP'J',L8 
, 

lor the geeond Ct1cutt 

- - - ~ - ~ ~ - ~ ~ - - - - - . -
tJ1ft"rED ST: TT;'-: OF AMEarC~" 

Appell •• , 

ALGER RISS, 

.pJ)E'llent. 

~ - - - - - - - - - - - ~ ~ ~ - -
B~forel 

S~AN, AOGUS!~S ft. RAND ~nd CRABE, 

Circult Ju(fre'f';. 

"peal from 8 judmment or the Dl~trtet Court for 

th~ Southern Dl~tr t at of We. Y~rk. Atf1.rmed. 

IrYing "1 S."ol, United Stat •• Ittorney for 
the :pouthern J)1~trtct ot Ifew Y,orl< 
Ittotney tor 'pJ)ellee. Klssel~ff-24121 

Clark S. :Jtrl1n, Special Asslst, nt to the O.S. Attor y 

thomas 3~ Donegan, Specl!l Alsleteat to the 
I-ttorney Generll, of Coun"'lel. 

Thomas ~. IUr,hy, A.lcu~ CUr!Le. ' 

Beer, Rlch&rd~, Len •• Br.ller, ~tto~neys tor 
; Ap,p.l1ant. 

Ro~ert I. Benj&~1n, 
HErold ~of'en"&ld, 
Chester ,t. L~Qf~ 
lCf'nneth ~glmon, . 

or Countel. 

C8A~F., Clrcuit Jud~el 
I 

On D..,t!~!ftber 15. 1948, the bpp@llrnt te~t1. f1.ed 

under oE,th as e v:itnesQ l>efore 8 grtnd ,ury of thfl Onlted 

Stet~!\I 81t.ttntp in 1:h~ Southern D1J1Jtric-t of Wew York thf:!t 
I 



• 

o 

be had neYer, nor hud hl~ wife in his ~regen~e, turn~d over 
I 

any dOCUMents of th~ Su. te Daps rt-nent or or eny other 

Goveru.ent org6Di •• ,10ft, or co~leR of such dncuments, to 

Whittaker Chs'lIberl or to (ftJ ':Qiber unauthorized !)ers~n. Pe 

61so te9tlf1e4 befo~e the sa •• grand 3ury on the SfJ:tIe dey 
, . 

that hp thout"ht he ¢ould eettnttely I.Y thbt he did not s~e 

8r. ~.ber9 atter ¥anu&ry 1, 19~1. This grend 'ury returned 

an lndletment charg!.ng in eo"nt one that he cO!'IMitted the 1 . 
crime of per3ury ~D he t.~tlf1e4 a~ t1rAtly ehove str,ted 

I 

and tn eount two th~t ho, dld :when hE" te!t1.fIed ES sec"ndl"" 

.l·oye set forth. H~ wa~ dull tried hy jury t?t1ce, the jnry 

at t\'le first trle:l tu:vln, tcJl:"d to c:.pree upon l: verd1ct. 
i At the second trial! he WAS conv1etecl on hoth counts lind llliS 
I 

.opc?lll~d trom the lud~ent en4 sentence thereon. 
I 

He relies iror revers!:l UT)OD tbe e llee:ed i , - .~. 
tn9ufflCienc~ 

or the ev!denee as 'to both countp ·to comply ~1th the l~w \ 
• I 

applicable 1n p8r~~ry cesesto the' Quantlr.D ot proof, upon 
I 

error, in eonstruln~ the ~co,. .ot th~ e:eeon<, ~l'b1if-~.~~roa4ly i 

UPO~ other trial ezn..rs,lnclt'idtnp tEulty instructions 1n the 
his 

eha1"'v,eJ 6ft4 apon t~e ta1lure to Rr~ntA ~otlon to cUs1!lils the 

1ndietment End to arre~t the judml'lent. 

It 18 well .~tabl19he4 th5t the uDcorroboreted 

'estl!1nD7 under tKth of one"ltness 1s not. enou'-"'h &8 8 "f'tter 

ot ~flW to 'P..-ove th, er1~e ot ?er jury. Ranrn~r v. On! ted 

8te~es, '2'1' o. s. ~20. there ~uet ~. elthpr two ~ltnesses 

who teatlfy that t*-e t.ce'~«I.cI vi.olf. ted hIs oath, or one 
, 

witness to thlLt .raj corroboJ-at:1.01l by other e.ld~nce which 1s 
I 

bel1e'Yed by the jun, and 1.. t()und by it to tu,",stl1ntl(;te the 
I 

te~t1~ony of ~he o~e wttne8$. ~el1er v. Untted Stete~. ~23 

! 



o C) 

I 

U. I. 606. .!hi. FOr,.ohOr.ttOn of the ter-tt"ony of f. slnr.-1e 
I 

wtmell !l!houlcJ be such tlut l~ "!u1)nltes 1n4e~dent ,root 

ot tf.ct~ 1nconslttent with tbe innocence of ~he ee~t1~fte. 

, United .tete~ v. I!;a~cson, 2, 'Cir., 5(fr. 2d. 966, United 

It&te!l v. 'Buckner, ;2 Ct1"., 1~' ~. 24 46e, 4f9. 
! ; '0 d.t@nlne whetheithe f,rov6t'Mf!nt'SI proof 1ft this 
I ' 

i oa.e co~pl1.s w1 tb :tbt. stm148r4, soroe or the events le.dlng 
I 

, I t 
up to the tim. 1'Jbq tbe ehar".4 periu", was '-ll6!~ed to hsVI 

i 

been eO:%l"Dltted lho~ld be r.~t. •• ed. I. eo:mlltte. of Con,resl!! 

JrnoWQ as the COIIIIllttee on Oq-Atlerlc&1l Activities of ",he 
I . 
I 

Rouge ot llepr."ent~tl.e!'t b.~, before Au~st J, 194', b •• n 
I ' 
I . 

oon4ucttnl tn •• stl'attons· •• authorlted ot ~6tters which , 
, . 

tftclu4edmb •• retv.i.ettyltlel ot ,o •• rnmen~l ~pln7.es @nd 

other". On tbe libov.'4fte Whttt;!ker Ch6!11l'ters a,petrecl 
I . 

betore that Conutltt •• 1n 1J.~h1ngton 1n reRpons8 to e 
i ' ' 

end ' testified tbat ihe had t.~.rly been ~ m~~~.r or the 
o • 

o , 

COIII~nmtst P"rt)- In ; the Ontt.ct Stat., -Hid bad ~een f; sc:ociate4 
I , 0 

witi:' a COIIfllUnlat ,t-oup or .~'JnrAtus. tn 1f8~htnf7,ton fros 

1934 to 193e. !be ' objeet ot th1!' grou~. he !nlf!, "as to 
, ~ 

I 

an ,altil.lfte 6'(061 Wl.9 eA~1o",.e. Be turther test1fted that 
I 

the al)1)ellflnt, Alr.~r Rll:!t, ~.d been c..n ectlve ~e-,her or this 

or,~nl .. tlon and or tbe Co.munl~t Party. Mr. RtS8, rho h£d 
I ' 

been durin, t,het t11.me an Etsel!l!1n\ to r.r. Frf:neis P. Sayre, 
\ ; . 
, 

A.sist: ftt lIecr6Wl1 of' ~tt:.te, .t[.~, 'r.h~n ~r. Chs~ber! P.O 

testltt,ed before t~e C~tt.e, pre"ldent of thA Ct:rneFle 

Indo_ent tor Inte!r~tion&l P.ece and VU1~ 1n Wet; York C1 ty. 
I 

He "ulckly lenrned trO!n ~,he pre~C! thl,. t he he.d r een thus 
I I ' 

aceufJed e.nd lost no t1~e either in ls!ulnp, a ~tate'"':l~ntln 
I 

denial or in Inro~111ng th@Co/ft"t tte~ th~· t he c1e~lred to 

al'~.8r before 1 t ~ntJ to b@ ,.1 uen f n op'Portun~. t.y to '!'t.ke a 
I 
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tentel there. 81e :reouefJt •• ,nnte4, ant on. h~.t '. 
, , ' 

1'48, be appeared ~.ror. th~COMmltt •• 1D Wasb1nrton and 

not only denle4 .".por10tt1111 t-lv.t be w •• , 01' ••• 1' had. 'heeD, 
I I 
I • 

• COZMlunlst or e ~nlst .,..,atht •• r, but ".serte4 'h&t 
i ,; 

he didn't kno1r an,.qne by tb. u •• ot ftdtt.k.~ Cba.ber •• 

1fhen ahown • Plct~. or Whl.tak.7 Cl'lamber. be couid not 
, • ! 1 

reco~nlze it at th~t or f.1)yq\Q. be ba" ... r ••• ·.nd 4RJnd .. 
! ~ 

a eontrontation. 
i i '. 

~. Cbellb.r8 woe tt+la "o.lled. thorouth17 gutned 
! 

relarding his aGOu~tDtanc • .ttb. the ep,.llant,and ,~ •• to 
i ;' '. . 

the Co_t ttee tnfot,matlon t"eona1derabl ••• tttl1 eoncemtnc 
I . 
I , 

appellant'g plac •• :ot r •• 1d~c. end tbelr.rr&ftC ... nt .n~ ~ 
I, , 

furnishIngs, as ".ljl .s abo. bie habit. ·.aM f •• tly. II!". 

Hlss a~p.ar~~~~to~.th. ~lttee Oft Au,. .. , 16 but .1tho~t · 
, I , 

identifying Cbt..-:JIbet1. e .. my •• be bad Jmowri. On Aap.t 1,., 

howe.er, .1'. Chamb1rl *nd ~. RI .... t for tbe ttrst tl •• 

ill the eourse ot tl1e In''tt~. tl0D. 1n the n.!Jence or , 

IIemhers of the C~ltt.e •. ~. 81 ••• ,,~ told .. ho .1'. Challber. 
I : 

was and was Elsked if he had le •• r lmown him b.ro..... '!'he 
, 

I 

.1lpe~lftnt replied ~., l'ef'Jue~~ln, tbflt -.r. Chub.r" be, asked 
I I. 

to say sometbinit.:.r. Cha.b.rll .. " then ..... to ,.1 •• bl. 
I, . 

1l811e End bu!in •••• ius he ,I._ bi. u... 1Ir. Rl •• the 
, ~, 

.~lk.d toward hI. ~nd a~k.4 ~t. to o,en·hi. -GlIb .i4ep. 

ae .trelD lAve Me ... ¥ltel _4e" •• 1 81\ seator editor of 

'-'1m. lIIa,f' 21fte!'. ·1IIt. H1511' tlMft ct,1". "'7 I a .. k "".tb •• hi. 
'",,=, I . 

• I, ' 

YOice, when he 't •• ~ttl.c1 b"'"e, _~ c""rc1bl. to thl.'. 
When told by .1' .• J»owel1 ot the C~ttte. "t would saF it 

1. about the •••• riow .~ ... 'b ..... h.6~," .r. Bl •••• Jrea to 
; ~ " . 

have 1Ir., Chellbers talk -. l~ttle ...... lb-. Cba.be1"s •• 
! .. 
I : 

then,aske" to reed I"om.thtn~, but berore h. did WI'. 81 •• 

laid, -I think he (I Oeor,. ~o.l.'. but t would li~ te 
I i Kisseloff-24124 
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Il"r I 1Wa ,.a a Utfle lOQ6e ... • .ppeu., thea sai4 to 

. Ill'. 'laeabere. -An r'1l ceo~ CZ'Osle7tw to which MI'. CIIOlIBbeI' 
'.' 'r.Pl~e4, ,-.o,to WI 1m.()w1.dg~ •. J'QU ,~ro Alger .IIIG8, 1 bellev 

::.~. ¥1 •• ·rej o1De4, rI ~ertalp11 am~· ~dlir. Chambers sald, 
" '.. '. . 1 '. _ 

. -rlla,. ft. Qr.col1~otlOA.· ' i~tt.r this Mr. N1xoa of' the 
, I , ' . 

co.1ttee reJll1rke4. "Sbc • .,.. repartee gOG8 08 between 
. '" .' '.' • f; 
tb.t.~two people,' I. thtu 'M~. ,~aabere ahou14 be 8~rn •• 

7,hat, was 40lle' and +. Chaab~. read trom "magazine. Mr. 

81 •• !ln\eJ"rupte4toJ·S57t ~'.oio. lIOuncia a ,i.tle le8s 

:eo-:;:Il:~:::he~±l::~:ai.;I'::~:: :: :::;nt:er":v:
e 

b881l; l.proved. upon ior tb',;t ~e" he. been oOfl8i4erable. 

4eDtll1 WOrk done -':08 I tn~08ore8 Croala,. wh1ch wae some 

:!e:::·:eut~:q:::.i~L:b:::I':::~ ::8:: :: had 

aam~ ot the Clentij" . u~ JIIr. iClamoera 8upplle4that with· the 

*4d1'888. 'I'beD oIrIr.lillae ·8a11- "'l'hat t.aU:noa.y of Mr. C_bare 

lot ~ oen bebal1~o4. woul~teDd \0 aub8t.eDtlate ", faal1Dl!1 

t~a~ he represeate4 himself '0 me ~D 19~ or 1935 or ~h.re-• . • f 

I ;. 

'about, 8, Oeor,e °18181. a _He lanee writer ot a~10148 tor 

l18&1\z1o.e. I WOul1U. ... to'tind out; from Dr. H111hcoOk [toha 
, 4Q~1~ 1 lr _at; hI Ilea ~.a~ , ~lCl ~. ~l"Ue. l).oRuDe I am 

re171Da J»lnly. OIl of 1ItI -.s.a reoolleotloa. ot C'rodey wee 

'.' .h. ipoor OOD41tloalot hla t.etth.- '.r. Chamber. ~ben 8a14 in 

I'8P~ . to •. QU08t.10t tllet u'f>t88t._ e_ 1n V8rT. bed lIb~p.e 
la ~~5.. i i " ' . " . 

~) ; ! 

.111'. 81Z01l Of t.heC...s.t' •• 'PI' •••• 4 1ts inqu1ryby 
. I 

.*~Il& appellant 1f 'be te~t.': h. wo~14 ht1ye tio ha.e the dent1st 

.' 'elf _at ho 414 t, the teKr:tel'<?'1!~~f~5 he ·could tell BIl7tllil18 
i • . ! 
1· 
I .. 

. . 1,' 

.~:;-
~ . 
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c~ . . . , 
" 

" 

~ ttah ...... whlch ~. 11 •• 1"plled, ·1 OIOol.d Uk •• 

f .. :.... Q .... tlOfta ' .,ted. II 41"" tt, intend to !51 'aa)'tbtq 

abltllt tlala. "naust t t .. l t.". .tronll:r that he 11 

c,e*1. _ H' he loOk. ..l'7.1r"~eDt tra cirth ~"" In other 
. . ~. f ~ . 

• '''''1':80.. -1Ial.l'tt01"1l"1~ tad .• !to Oil, ~1'tl.ol."l'l:r tu 

. IWls. .'-~-t.".J..' ci .. ,tl0ne4 further, "8 lIl11'bl. · 

.,1 ... the ' ea •• or ero'1.1t~ ',,.tr~ .lthoulh he elld ~".1'!b •• ' 

"'at, .he bad .u,.~ 1a .".llf,nt t s boase -'.0 or tbr •• or 

toa~ CoMecNtlv. D~lht ••• ti" he. bv.band aM tat .. , eh114 
, " I ' ',' " 

whU. the" .waited! a , ... 0 w ... ", their tuJ'D1tur., whoJ't17 at, ... 
• , ' ' " r 

'tIM,. ha4, .ub-l.~ ~ •• ".11lftt, '" •. plll't".nt in 1'a!llhlncton. " .. 

8 ... 14 tIlat b. lla~ .... 'til I , .u~-1 .... ot h1- aprr.rbent to'i' 
. , : . . " . 

Ute .,...r to Cro!;lq at oott att_ havtnr lC65Jed ~ bou!e on 
. I 

. i r 

• street 1D the aprtDg of 1',,_ but tb£t Cro~l'" ba4 paid 

hill DO pea' 1ft ea.~. a!tbo\1~b be bad 'onee .,.id 1* kt.nd'~ 
... , b.dbllrl'o~4 'OII~ ' t~trtl-ti .. e OJ' forty doll~J-II trc:D 

"1.,1. _I'U.r ..,~t. at ditr.1'~t tla8!J" COftc.l'n1n~ the 
i 

.... t. 1e.41_ up to this 1'.ntel, .1'. Bl'l re .. l1.d th~t ... 
" ! ' 

ttl'~' •• t Cro.l., Wheo' the ~.tt.r cam. into l\l~ ottice ,,.. 
, ,1 

tb. : 8.aat~ Ott1ee ,Gtldlng, !~.r •• "el1&nt .. ~ terylng •• ' 

1 .. ~1 ••• t.Unt to : the seftl~. "nit tOft, eo.tttee, to 11lctulre 
I 

alto_' tile l" ••• tt •• tlon, p~biblY 1ft t'tUt 1'111 ot 1~34. ae , 
... .. blII Oft bu.ln •••• h. thO"cbt. ten or eleftft t!I!l~' "urine 

~ I ; ~ I 

, ' the : nen tl •• OJ' .,.. _ntbs. In 'tbe spl'l~ ot 193'i, 
, i 

erotl., told the &~pel1.at ~.t .~ .u~ 'l.n~lnr to ~~.ftd 
t .~ . . 

,! ' 
th. : ~u~er .~nth8 in W.~htn,toD to, eo~'lete ht9 8.r~ch and 

I ; 

In ... ttc.\tota or the ".1'1." ot f,..ptleles 'fhlcb be he,d been 
, 

2. lfh •• ppeiiant fi8r. referred to l\n orientE!l rOlf whleb 
bf.! ,t.!IIt1.tted at the trial h,p. !!O reee! "ed and wIIicb Chr:..ber~ 
t.!IItttlecl be delt.~red to R:tss "'9 (~ ~ .. eA*,nt fl'011 the 90Y1et 
pe~pl.. I ; 

I 
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..,.,.4 apoa at tlle itt .. - .'~I1aDt : 'ttnt '"' ·h1.. b ..••••. , 
i ' 

thea 01'8111' .ub-l.' !hl •• ,.~_~_t to eN.l'" .... , lMI1W.l' , 

tbet 4:1'0.1.,. wo1l14 till. to p~t. e~ .. , ··tol4 hi.;, -In .... 
• I ; j I 

to ,uet the richt Place. t ,Ot.Jlc! be •• ry _l.d :te tbMW. ' , 

cr~r 1:" b".u~e I b.~. · been ~nl til let rld .t aft 014 ear " 
, I I . 

wtllc~ ... ha". k.,t ~Ol.1" ro~ , ,enti •• llial •• a ton. -tell •• ' 

_.14ft't ,et anJ'tbtOl._ torf __ •• · 'lft 0" .tal.....'.ll •• ' 
, , ; , .. 

•• tel that eat- _s.~. or t,.. .:ttret lIOdel' A 'ord •• -
, F ' 

APpe~~&1'1t ola. t •• tffle4 tba, cros~.,. ~d the 11 •• 0' b1. 
o • .\ I ( . 

aMrt1lent and c&r u~er till. i .,ransrelleftt d\fP1ft, tbe wue. ' , . 
~ ~. . 

ot 1"~ aft4 tb~t be: ••• ero-l., ••••• ,.altt ... lnthe tnll 
" I ' " ' 

, or 1"~,. a. be r.c~11.6 1t.}·· .. ~14, -I tblnlc',"'. c ... to 
, J ' 
I , 

'Jty house OMe or twice .rt.r~ thLt be"."s. of thls •• t&b11sh-
I ' ' f " I ' -

=ent or a ,arson.l ~.l.tlon.~I'. .J res •• b.~ Oft.on. oo ••• toa 

be cf.;1Ie and brought! ,.e 1& ral! ..bleb ,w •• ~rt ca,.erat.-
• 1 -~: ' 

I ~ : . . 

l,,,ellaet member. tlul t oa.. ..-hfoll b. «1-oye, to •• "tork 
, 1 , 

trow Washington be itoolr Crod., wi \1\ ttl". 
: I 

The .t~rJe., tor t'hleCoultte.tbeft 8&14 to tM 
, 

apo.llaltt, ".r. Rl~s. you •• , · tbbt ' ".r801\ you ~ •• 
I: ',,, , 

Oeor,e Crosley, tM, eme t ... ~. 1Ptt1eh yoe auat b ••• to ebeek 
j .' t , , r . 

Oft to ldent;lty hi. it!' tbe •• 'are... 1'. thls tbe appellant 
, I , ' 

le,ld, "Say I .Dn8~ that _ten .a, ,..the,. th.o Jast 'Y •• -. , ' 

: , 
or 'lIo t ,. 1J14 •• , then tolJloweC"" to the till. the 

&0"81181\t ldentltl~d Cheab.J ••• tb .... n he bad Imown •• 
I i 

e~~1.7, 1" no. 4uot •• tro. l~e traG •• pipt. 
I : 

...... Stl'lpl1nc. :".11, ftO~. I woUld 1 ike ' to , .. raee 
, I 

1fhate"et- you ~r. l~lDI to ~b" what J !la, flrst. 
I L ', . J 

wX oert.1II1, .. ~.r.4 tM ttlt,r ••• ioll ""en ••• eu.bera 
' I • 

" , ' t ' ' 

"4 _lite' ln8 till. r~ ead.,.., w.lk •• 0 •• 1' and e ... 1ft .. 

hi. , amt ... k.ct hi. to open b~ •• OUth, thet yoo "" )a.lq 
I i· ~. " ; , 

-,. Kisseloff-24127 { , 
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I , , )'OIl!"! 14entltleatto1' purely T,""'&t,hla up;teI', teeth 1I1l1bt _'I., 10oke4 11le... ' i , , '. 

" .'~"" h.~.1. a~ .... (')'D. ~,.oa knew tor- ~ev.:t .. l lIJ(lnth • 

• 't l~ .. st •.. You 1al~ hi_ so +~t t~t be ~!lt It go.lt 1ft ,.our 
boo" 1 1 '" 

, .!. ·It. 
1tJ&. 81.tt8. "01Jl~YOU- r ' 

, " j .!' 

~ •. Stripl!", •.. ·/t would ~1'k. to: cornolete !117 stKte,,&nt--

the, be •• s • ~ue'lln youI'1''', :tb:'·t yo" gevehl. an ,old 

Port autoaobl1e, • d ~ePmlt'" ht.; to U$P., or you 1 •• ~.4 
, I, 

hi'" l"our aperteenttana' tn 1n, h Irer:r 1'ol'Ortnnt e"ntrontB-

tlo~, the only tbl '.' tbett ,... bl:v. t(') cheek on Is thl!'t 
~ ! ! i 

dent-u,..; is ttl" t c.Pl'ectt : 

.~~I'. ts aotl\lD~ el~e ~b.ut·tb.S;S 1ft"D'~ teatures wbich 

70U; could definlte ., say, 'th1' 1~ the IIWD I kIurtl ~Fo Geo". 

Cl'O+llJ~ tlwltyou h6.~ to r.~Y .nt1.rely OTt this c!entur8, Is 
~ ~ I 

that your nosttloft ' , 

~. Bl... t. 101' N'8f'.~~ thr4cI«b" 111 eftS"er to the 

;ttpro.· the .tim.. ...da ••• '. Auna!'tt 4, 1948. when J "as 
Qo·r t1on 

you he"'t~U'k.d 1fJ~1(U ' 

.bl~ tOl!'etbo14 t 11 .... +,1. cont&lntnl!' pl\otogre!lhs of _ 

. 1Ib1~t.t.1' CIIallllel'~. t wu 'I1'ifoUCk 117 • ceru1.11 f::tJtlhr1 ty 

ta , •• 'tU1'.'. "". I 'esttfjie4' Oft' A\1P~t 5 am1 wne .hon . 

• ~o'o.,..tJh by Ydu, b. 8~"tPl1nr', tllere wee ag.ln sou ' 

raJil1al'l ty teatuJ... 1 c:JUld not 'be auzte the t t batS ne.,er " : . i ' '. . 
. .• ~ft the p.t"~on "'0.. phs )'011 ~hO'Wec1 !IJle. I ~"'14 t 
. .; . ' j 
, _~4 ... nt to ••• 1 the aa'PlIt.ft .. 

. '; -file ltbOt+'l'aPhl 

Wh~tt~k.r ctt".be1"f 8'1 

.. '!lOt 11 Yell en ,~poPt.ft' 

.. 8'''191'' Bod ·"Mtolttt!lC'tt . : -. '. 

",.1 ttp.1rw etta.!) ... t· tad.". t 

. .' ~ i 

. '.1riple, ••.• 7 stat' •• nt.. "t: 811 ,cOntldent ~F t Geo~@. . ~ . i . 

::11:".." b.·~u,.ftO.~.blt' ~lUcl •• tt.· '~would ftOt.crll Geor«e 
" .... I -." I ~.... .x-pl.tne4 tbe e1-reu.-
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•• 1 ... 1': hta ·to ·ctetehlM whether 

Wboa 'he ta ret.rrint_ .. " 
. • -'_' _ :~-: _' J ''i~ . - ~ ___ .. ' .• 

• ~ hapP7 It. l' could . . 
, :: -.' ,-"1 ' . , " "1" . .,. th. t. " Do t ·~.... _~ t' '. ~ '.1"II1.llo"t 

'~,:.~. fIi.~.~ a ..... tQ tbat. 
. ~.-~ .. '...... DO i. '~.,. tr. 
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8tate Department ~1ch ¥r.81~s Gould h&ve obtained, aDd tbe 
~ 

~encl1ed ~um.llE.'rlf?s ; weJ"e of !ttm.l1rr doc:uments wh1ch 0".10\1s11 

hEl d.it! h::'ve .. t len$t lon~ enot;tlJh to enable hi. to uke the 

These J)aJ)eJ"s ~o nrodueed ,rnved to be or ~ucb • 

nl~ture thl:t ~ven (it the ca:npl'ratlvely let. day of their dis. 

elo~ure Cl'o~e could not for •• emr1 ty real~on~ lately be Mr.de 

publle, snd the ,!"o~er otf1etp.ls of the ,overn~.nt .ere 

8~v1,ed Rnd took eb~rg. or them. In r.~pon~. to .. suhpoena 

duees tectJM 8 .. rved _pon hi. by '· the COM'll! ttee f; bove ",entloned 

at ht~ ferm 1n Ur.ryl .. 'nd thftf: 8t:"l. even1ng, ¥r. Cha!t'lberl, 

'l't"odt1~~d from " t)utlll)k1n, 1n whleh he had reeently hidden thell 

t~o rolls of dp.velo,ed mlero-ftl~, r.hleh h~d been ~~d. ot 

oth~r ~onr4..dent1f.;1 docum~nt! fro~ the S~te De~(rt'!1<mt,f:lnd 

three rolls of und@velo,ed ~trro-rl1~. one of wh1c~ yes 

round t('l h' ve l'Ieen l1rht <ttrurk. 

A federc-l grf'nt! jury ..... -, 51. tt1n" 1n ~h. Southern 

D1st~1ct or New York pt the tl.~ 1nve8t1~nt1n, po8~1l'11e 

vlo1~ tlon~ 0 ;' the C"rtm1n .. \1 law~ of the United Stf.: tE-<;, in­

cluding th09Et rell: tin,. to e~t)lol1itF!'e. Both jir. Ch&!!hers {'n4 

.~. H1s~ wer~ celled befo't"e it c:,nd te~tlflod ns "ltnes~eq. 

Mr. Chs~l>ers to the effect tht: t the typewr! t~en ~oples of 

documents he produced 1n the cl vil eetlon brought }~y .~. Hia. 

h~d heen turned over to him by ~r. Rt8~ In the early ~onths 

of 19~t, E:nd that. dur:ln, the 8{<11Ie tl~e the ortv.innl c!oeu1'ltent. 

~h1~h the micro-f1lms ~urrendeted to the ro~m1~tee reproduced 

hI,d l:'Ip.~n turned over to him ~y .r. 81so; to he "'llero-f11med, 

~nd th~n returned by h1m to ~r. Hl~5. '.'hen ~r. R1s", 

this t .. before stEt~d :he WE. ~ l.ncUeted for ~er3ury. 
, 

At the tr1til :Y1htch endect In the c()nvlt"tion of M!". 

-l~­
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I 
~18 relatione wlthiMr. Hlee in washlngton. Indeed 1t 1. 

perfeotly plain thpt hia te$t1moDY, belIeved as it evidently 

was by the JU17, i$ ot suoh bJ'eadth H,nd scope thnt t if it 

was adequately 8ub.tantiate4 by ot.hor evIdence as the law 

requlres, there wa$ enougb '0 DUppOrt the verd1ot. 

Bls testl.ony may be summarized .a followSJ 

Mr. Chambers waa otdered "uadersround" by the Communist 
• 

Pa~7 and was sent to Washi~on to a~t as 8 cour1er o~ lia1. D, 

maD to sather Into~atioD t~om Oommun1st8 or their ~ymp8-

thlzers there and ~o take 1t to the Communist representative 

ot RU8sia in New Y~rk._ He soon was introduoed, among others. 

to ar. aiss an4 told that he was e reliable source. Mr. 

Chambers beonme 1n'lmotely aO~u8inted with the appellant Hnd 

round him to be a feliable Communist as represented. The1r 

wive. beoame trlen~17 aDd during the Bummer. atter Mr. Hiss 

had rented a houee on P street, Mr. and Mre. Chambers 

lived In hls apRrt~ent but dia not ~et ~ Ford oar trom him. 

The families visit$4 back a~d forth, trips were taken to­

gether, Mr. Chambel"s borrowedt400 or the HJ..8ses when ha 

bought all nuto:nobl~o • .::nd f.or .months they aseoci"ted on the 

basis of Communist oomradeship. In aocordance w1th n routine 

they developed, Mr. Chambers customarily oalled at the Hiss 

home in the evenin6 about ogOe 1n two weeks and pioked up 

whatever doowuenta :Ml"'. HiBS had abstracted from the state 

Department on th'Jt day and toolc them to Baltimore to be mioro 

titme4. He ~~uld ~beD return the ori~1nn18 to Mr. His8 

betore day11ght th~ next day. As time ."ent on the tlYO men 

altered their method 80 tha\ ·production" would be greater. 

Mr. Bias-would take ho~~ e~Ob n1ght from the State Depart­

megt cont1dent1al ~ooument. wh10h Mrs. Hiss would oopy on 

Kisseloff-24134 
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a Wood-'Ook 'ypewDlter ~hei ha4 ID their house. Thele oopi • . 
Wouil,4 aooUllllllate, :u4 who Mr. Ohambere oell~4 Jlt the Hi •• 

I ' 

bome on oae ot h1~ tortnigbt17 visits he would piok up what 

oopl •• the7 had, tpge'her wltJl aa, orif51nals Mr. Hi8. had 

'bat 4a7 broupt h~:De. ·What he produoed 1n the pre-trial 

.18.Saa'1~1n th.i olvil auit a£ainst him was the fruit ot 

_ .. :,;~~~ . noll plok ... up betore. hAT ins los' sympathy with it. 

be ,~oeic1 c~_ 1n 1~a8. h:. dlcl Aut deliver t hie 

.'er1al to h18 8U~er10r 111.~w yo~k but took 1t in a paokatlt 

'0 JU..' wlt.' • • eph,. 1D BroOk~JIl tor Bate it.spine. The 

•• " •• '."ltled "at he reoe~ve4 ~he packese then, that be 
1 . I 

.. - :Ilot to14 wbat ft. in it, an.c1 th~lt be returned it unopene4 

'0 .1'. Cheabera -t- be call." tor it. 
• I 

. ~eIl41Ds to .ubstan~tate Mr. Chambers' testimony was 

the :ooaoeeelon tha1t all tllecOpie4 doouments produoe6 by him 

"l'~. 8a •• ODe, cO~ied on tb~ Biae ,WoodstOOk t'ypewriter. 

-Aooor~ to 'he tJ.t1molll o't 'appeilant ftlld his wite. that 

t"ewrl" .r had beed given to' one ot their serYent8 an4 taken 
t 

... , fraa thelr h~ betore ~h. datee ot any ot the doo~ent. 
I 

or .1oh IAr. Chamb_ra Pro4uod oopies, but. there was 

autt101eat oontra4JJotor1 evidence. other than that ot Mr. 
. I . 

Cilambers. to enable, the Jury' tl) tiQ4 'bat the typewriter was 

1a the Hle. henne (i~1D£ t.he tL.a. when the doouments might 

haye, been oople4 ~ 1t. Mor doee the laok ot any direct 

evidence ot wile th~ ooples were typed (other than the dat as - , .' 

or t~. original., arteot the sutfioienoy of tbis oorrobora-

'lon. It was, ot ct ur8e, po.alble tbat the oopies were 

'1Pe.s later elther rrom the ori~ina:ls or trom mioro-f1lmed 

Oop1e8 ot thea ator,d away tor this purpose. That. however, 
,. 

was properly a qlle~ioD for ~l1e Jury, not tor this court. 

-15-
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'1he ,e.ts.kn7 otMr1J 81s_ maT be .. ell 0ll8raoteJ'lze4 
i r- " 

- I , I-

a8 e stout aad perrlstea, 4+a~al that b. WS8, Qr had been, 
- ;: I 

8 COmmunist or a e~UBlat ,,,,,,Jd.z8"l thllt he .,er tUnle4 
, f l 

over any S\at. llep+nmen, P",J'8 cst 400uments to Mr. Cluuab ... 
I 

or to anyone elsc ,ho <114 UO't~ h8ve euthol'lty to reoeive 
i 

the •• or thot he h$d leen Mt.liCn"'.r. etter 'aGullry 1, 19a, 
He further '88t1t1td tbot h. had -:u-b-let h1s apertmeat to 

(1 

Crosley. whoa he ~C1, •• bel .... _.t.ed. 14.a.nt.!1'le4 ail Jjr.-
, ~. :' 

I ,;J I 

Chambers, not on17:8t the rea,a1 he waa paTine tor l' un-
" ~ " 

fUrJl1ahed but that; he len ... :i partly turn1shed and had paiel 
I !1, , 

tor the, ... _ •• leot*i01t7 aA~ 1h8 telephone, in a4d1tlon to 

provldl118 tbe para ,oar, all'~w~t.bout, m.~l{).1 SIlY oharse to hi. 

8ub ... t.ell'\nt. 
I-

Aaiete fro$ dental •• pa1r8" probably lttore anell81.e 
i, ;, 

t·· 

than the 3Ver~&. p.rson req~l~e. dur1ng such a perlod, there 
'r. 

was nothlnb to show any ella •• in t,he appearanoe ot Mr. 

ChaDlbers which .hol,'ld.be Wl~ec'e4 in a man or hi. age 
J ~ , 
; 

durlIl8 about t.en ".ars betw~~ t.he time the appellant. admitt 

having last seen a~d ~nOWA bl= ae Crosley &114 the time In 
(. 

1948 when he 0.8111e4 that he :c~uld reooplz. ar. Chambers. 
; 

The Jury m1&bt weU have bel'1"ed ~at the appellan~ bad 

beeQ le8s than tr~k in h1. ~b~lated reoo8l11tion of .1". ehambe 8 
, ' 

as a man he had lalq'A'Il 88 cr08t.7 and had admittedly known 
I " at cos 

well enough to provil4. tor ~~ a partly furnished apartment A 

w1th all utllities ,tree to _ nothiDg ot a~l automobile, 014 , 

oertainly, but atilJl u8etul.~ ~h. JUI7 had ample evidence 

ot.her thaD t.he te8~1aony ot IIi. \';he.bera OD ,',hloh t.o fInd, 

a8 it. eVIdently c11di, th'lt t. ~doouaent8 ot whlob Mr. Chambera 
• 

produced oopl •• we~e all •• allable t.o Mr. Hi •• at the 8t8te 

Department and thHt: fin4in8.[ qoupl$d with t.he a4m1tted tao' 
" 

that the7 were oopl~d on a t"'.wr1ter Whloh the Jury could 
t-

-1"- ' 
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w.~~ find. was uaecii for that purpose when 1n the posees/:.'Iion 
I 

ot Mr. Hiss ln nliS home, supplleo. clrcUlnstai.1CeS which 

strongly oorroboralted the tes",lmollY ot Mr. Cluunoers. I·ldeed 

euoh mown circumsltttllOes t.ead to till out. a normal lout t.ern 
, i 

ot probability when 80 interprete4, while in attem:,t.iat.: to 

race.!olle them w1th the appell'ant' s aeninl of a.sf:Socl i tlon 

witb the delivery of State Dooument documents. or t.heir 

00pi8S, to Mr. Ch8lmbers. Olle 'approaches the real of sheer 

apeoulat10n. To ~he proseout1on's theory th~.t the arJpellant 

abstraoted these Qopied documents t:nu tOOK thom home ,,;llere 

they .ere copied On Ii typewriter ';'hlch the jury could, and 

doubtless did. find was then in his home, the only possible 

a.lterllhtive is that one or more others abstracted them (for 

tbere i8 aot the ~lighte.t evidence or 8ue;gestlon that thIs 

woodstock typewrlter wae ~el' in the State Department) end 

tben took what. p8~n8 were ,;.eeded too copy t.hem, or :-.ave them 

oopied. on tbat partioular typewriter either at the Hiss 

ho~e or elsewhere on some ~a'er date and, 1t at the ti1ss 

bome. unbekno'WU tp Mr. or Mrs. Hlss. Obviously that would 

bave entailed some risk of aetection by the Hiasea whioh th 

use ot some other means of copylur, would not have involved. 

It seems abundantly clear tbnt the jury was Amply justifiec1 

1n bel1eving that these circumstances did not indioate some 

ulterlor motive tio harm tne appellant at some future date 

but. in believing that they ~lnned the abstractions and 

deliveries fast to the 8rJpeliant himself. '1'be foregoing 1s 

an attemvt Dot to aummarite tbe moas of evidence introduced 

at tbe tr1al below. but only to show, a8 we think it does, 

that "bere was Itj1depe ndent evidenoe sufficient as a matter 
if believed and so consiaered hv the jur• 

ot law. ~o 8ubst~1ntiate t-ae, ~ellt"l:mour ~ ~. Chambers. 1n 

oQmpllanoe wIth the rule ~A, perjury oases as to bOtIl counts. 

Kissel<?W 137 



" 

.,here w, •• ~owever. a4ultlone1 e~~ldellce in aup,i)ort 

ot oolblt. two. Both ~r. and. Mre~ Cambers testified thftt 

Mr. H1ss met. 8.Da 88W 1.1'. Chwabers at a time after January 1, 
I 

19:5'1. Ilot with1n· or ~bout the ,,Q'lOnths ot Februa.ry and March, 
I ' 

: .. 1"&'}':;·" r7. Had _,Ob te~1:!l.d t.o a separate ocoasion, 
:, i 

'hell' I tenitDoDJ mlshf. nevertl)$1&8s, have satisfied the two 

witne.e rule 1n prosrcutlons ~or ,Pf3rJury and have taken. 
I 

OOUntltwo to the Jurf. Unlte~ States v. Seavey, 3 Cir., 180 

I. ad 837. oert. Jen~ed 339 U~8. 979. United states v. Pale8 
, 

5 Clr~, 153 .,. 24 60p. We, are itot confronted with that 

qu •• tloA, however, tpr the tr1al 3u4~e instruoted the Jury 
I , 

that the two W11;n ••• 1 rule required thet Mr. anG Mrs. Chamber 
, I, 

tenlt1 to the same ,boaurr.noe. Tb. Jury could have tound 
• 

'hat they did, tor t~ere was DO reason to suvpose tbat Ur. 
I 

u4 Mrs. Ob_bere. t~ou&h ta1l1ng to l"entltl preol~ely the 

aame :48t8S, were 1n Idl88c.J"e..en& 011 the taot that they had 

both ·.et lire SIld ~. 818. 1~ :December, 195'1. But the 
, . ~ 

appelrlaa' !neiet-s tlfat ooun' ~.o wee eo lImited. by 1ta 

laagUag. th~t it 00414 not be .uppo~ted on this evidence. 

Its ~ansuag. wal th4t,wheQ the ap.pellc:lut testified betore 

the aranA JW:l a8 c~ar6ecl in ,tll- count he knew his testimony 
I 

was tDtrue "iD th8t i the defe4dant 41d in faot see and con-
I 
I 

",ere, w1tb tbe esld;Xr. Chambets ill or about the month. of 
I 

'.bJ1lary ancl Marcb 1930". 

-rbe o.ppell~nt moved' tor particulare 85 to meet,lnga 
I ~ 

wlthu. the (1 •• 1gnat~d period, :requeatlnt;. no intoTmi::tion 8a 

to aN othera ola1mied to hOV. ;ocourred. and the government 

eUP,:,'111ed tbe p(u."'l~ul5.rS as requested. The record showS 

that oounsel f'or t~e gOV8~t 8t the hearing on the . 
-1 .. 
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lI.Otloll made lt pert-eot11 plalQ th:;t it 41d not lntend to 

l1ait lta proof at the tr1al, t~o meetlna8 ot Mr. Hl .. and Mr. 

Chambers ln or abOu~ ,ebruar, ~4 Marob.1938, ~rov14ed 1t 

oould prooure eVidenoe of othet mee\111gs. Nor dld the spp,.l 

olaim surprise. or .ove tor. oontlnuance OD thfi~ 81'ound, dr , 

otherwise obJeot to the admi'ston of thls ev1denoe. Instead 
t " 

whnt the appellftnt did _as '0 ' reQuest the ooun 'Go inatrucrt 

the Jury to aoquit bim on the second oount unless 1t found 
! 

that he saw Mr. Cha$bera ln or about the months ot 'ebruar,y 

and -arch, 1938, ElDd be exoe~t'4 to the retusal of hl. reque • 

It ls the ~ul. lD thls clrcuit that an 1ndlotment 

tor perjury 18 8utfliolent it d.t a11e&es the falsity ot the 

aocused.' 8 oath wlthout 6.11e&1118 whot the truth was. Sharron 

v. Un1ted StatoB, 2 eir., 11 ,. 24 689. United States T. 

Otto, 2 Cir.. 54 F. 211 277. See also Itule 7( 0) ot the 

Federal Criminal Rules, Flynn v .• United states, 9 Clr •• 172 

,. 24 12; United States v. B1ckford., 9 Cir., 168 7. 2d 26. 

Absent surprl~e. or $01!le l1ke 9,)80ial ground tor rellef, the 

appellant has ShO~U , DO error lQ treatlne as surplusage the 

1anguat·;e he olalmed ~o be a l41litat1on. ·oreover, as ~he 

sentenoes on both oo~nt8 oou14 fawfully bave been 1mposed 

upon ~1ther. and are tbe same, ~a are to run conourrently, 

the oonvict1on upon e1ther, lt "ltbo\lt error, WOuld ulona 

8ustain the Judgment land require ite .6ttlrmanoe. Wh1tfield 

v. OhiO, 297 U. S. 431, 438. Un1'tec1 States v. Bronson, 2 

C1r •• 145 F. 2d 959, ~44. 

Tile third po~nt made by the appellant is tbut 

reverslt;le error was oomm1tted· when the government 0811e4 

each of two wltne.seSl who, lt is' sald, the prosecutor knew 
, 

would refuse on the £tound 01" eelt-1norimination to answer 

-£6- Kisseloff-24139 , , 
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at 1 ... ~ SOlDe or tble questions he 1nt OUllod to !tSli tll~. ODe 

ot theee wltae8:38s ~'as 'el11 la.lorman. who was the man in 

Balt1more to whom Y:r. Chambers tcatifieci be took the papers 

he reoeived rrom Mr. Bleu to h~ve them mloro-filmea. Mr. 

IDsleraaa. wbo had not been a wltn$es at the flrB~ trial. 

t.eat1tled "'hat he l!1vod in BaltImore bn~ tllht. 1.0. about the 

m14dl~ ot l~37 whlle liv1ng there he haa purohased 8 Lai08 

o8Jlle~a whloh he had' bad ever slnoe. and whloh hE! J,\,j,e(Hd.i'iea 
3 

as UoveromeAt's Ixh~bit bl. Cla1mlu8 ~he yrlv11dee above 
, 

atated. he refused to anoweI' when asked 11' he hau o.ul'illg 193 

met a man wbo&e Illame. he had now been told, was ¥ihltli8ker 

Chamber •• ~4 Mlso ~neQ a~ked If he haQ ever pbo~osraphoQ 

any ~aper doouments, llurin6 that year wltb t1aat. CSDlera. 

'l'h8 ot.her __ !tnes8 whoae 08111nb t,,, the stano is 

.s.lgneci as error wos W1111am l\oaen, whose ntlme appetired of 

reoorll 1n Wash1ngton. L. C •• 1.n the l)!'floe whel'e oertifioat.es 

ot title and. 'transfeI's of t.1tle t.O But.olhob11es are reooru,ttu, 

as the transferee of tbe auo •• -meQt1oQe~ Forn 8utom0bile. 

11ia truoteror was the Cherller "otor o om", any • \'.ulch wali. 

aoCordlll& t.o the re~ord 1n the same ott10e. tt.e t.ra.nsfere. 

ot Alger Bls. who slt;,4ed and swore 1;0 thMt trane1'er on July 

At investlgat.ion8 ~revlou8 to the trial. ~Oben 

ha4 r~rused on t.he &rouaQ ot tlulf-lacr1Jhiulit.loD t.o a.nswer 

some questlons oonoernlnt; t.heee transfers. ~e hau been 

3. I'tib. a government exp&rt. testified tfi6t teiEs ShO.ea 
that this waG the c_mere usecl to m&.Ke the mlcro-film .. W1.11011 
Chambers had produoed. In81e~an'8 and Webb's testl~0ny 
was aot. lrrelevBv-t. 88 8,)pellaut contt:}uis. l·or it. t. eatied t.o 
oonflr.m Chambers test1mony tb~t be hau ~te doouments and 
that he guve them to Inslorman· to vhotoe,rbph, DAbtl.erS · ... i.!ich, 
althoush no~ oontestoG by Hia.. were an integral part of 
Chambers' story. . 
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ad~udged In oon~empt 8DQSentanced therefor ~hen he so 

"tuse4 a8 a wl,n888 betore. the rederal Jury in New York. 

Tille was reyere~d by thls court. United stat es v. Itosen. 

17. V. 24 187, qert. denied 338 U. S. 851. The government 
I 

kDew tbat he wo~ld refuse to answer some ot the questlons 

be would be asked when_Galled at thls trlal and 80 ald 

Mr. eroas, trlal oOWlsel tor th, appellant. '1.-ho at once 

obJeoted Oil tile around stated. The witne88 did. olaim his 

privlle,e asalnet 8elt-lnorimination and refused to answer 

8D7 questions ha~ing reterenoe to the Ford automObile or to 

lta transfer, or to ~hether he was a Communist. He also 

testltled tavor!lb17 to JAr. Bls8 in th~t he denled tbnt he 

lEA .. blai that he had eyer had any relations with him; or 

that he had ever seen him betore the trial. The Judge told 

the JUr7 whea thla wltDe.' lett ,the stand "to draw no 
I ' 

lAterenoe unfaTorable to thls defendant because of the taot 
I 

tbat. thlt w1tlle.~ ••• baB olaiu.ad immunity." 
I · . . 

III aome'etate court 4eo1810ne lant,uago has been 

" get whioh mel support the appellant aD this pOint. III an 

earller opinion bt this court. atter notl01ns thnt Professor 
I 

. Wigmore beld tb~ 1 view that the p:rlvllese was but an optlon 

to refuae to all8ll8r and DOt a prohibltlon or inquiry, 8 

Wlsmore OB !Y14eooe, 3d 84. i 2268, we remarked by way or 

w.mlns. "Nevertbele8. we are Dot prepared to say that it 

WOuld Dot be groUnd tor reversal if the party ~ho oalled 

a wltneas oonueo\ed wlth a challen~ed transaction knew, or 

-4. MoClure v. 8'.te, g5 ~ex. Crim. Rep. 53, 251 S.W. 1099. 
Bloe v. State, l~l Tex. Crlm. Rep. 60, til S.W. 24 364. 

-El-
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bad rensoauble oause to know, be~ore puttln@ the wttnel. OD 
5 the st.:'1nd that. he ~ould 01a18l hla privile@e.· We 40 no' 

now SHY tORt such ab abuse might not. sometime oocur .0 aa to 

re~uire reversal, b~t .we f1n~ no Bucb abuse oocurreCl below. 

Ct. We1nb&um v. Ou1tae state~, 9 Oir.-- 7. 2d --. 4.0'4 

Sept. 19, 19~Oi ~eople v. K~ett., 15 Cal. 24 731, 10. P. 24 

79., oart. denied 312 U. s. 908. Where a pro.eoutor 1. 

charged ' .... 1 th conduct 80 preJud10ial as to amount to rovera1bl 

error, the obarge should be $ade good by 8bo~ing a suooe.arul 

effort to influence,the Jury against u defendant by 

cleArly indefensible as a ma~t.r ot law. It i8 not enou6h 

if there <Ire no more than m1~1" lapses throuah 8 long trial. 

United states v. Bo~onY-Vacu~:Oil Co., 310 U. S. l~O. 239-

40. ct. United St8~e8 v. BU4kaer. 2 eir., 108 P. 24 921, ~28 

oert. denied 309 U. B. 669. 

Tbe ground$ tor the motion' to strike tbe 'estlmony 

or Mrs. Massln6, ~h1oh was deated, were Its La ok ot we16ht 

and the questIonnCl$ oredlbi~ity ot the WItness, neither 

touchln~ aumissibility. The ,bbSis for the obJeotion to the 

testimony ot ~r8. ~urray wes that it .as out of order in that 

it was received in tebuttel. ' These ore matters so olearly 

within the disoretion or the Judge Who co olearly exeroised 

It well th:Jt we tllinlC no more need be aaid. 

)Ir. Hlee oli direct examin'Jtion had testified to 

conversations he ha~ had with, -r. Lulles, ohairman ot the 

board of the Carneg~e ~ndowment. oonoerning appellant's 

employment as its t:,resIC1ent i oonoerning obarges ot hie hnvinc 

beau Ii Communist or !havinf:; b_n. assooiated with ComlDWliate. 

5. United States v. Fiye Casell ,etc. ~ 1'19 ,. 2d 519, 523. 

-z&.. 
Kisseloff-24144 

- _ .. _ ___ ._ _ _ . .t 



- --.- .. _-----.- . . _---. .. . -- - .... . .. _-. . 

i ' ~; 

I l, :: 

I 
I ; . 
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a!lel ' what he hael do •• at t1m,ett 'O r.et"* •• uoh ohargea. The 

I i \ 

impl10a'loa was th~t Mr. Dull •• , having learned the taota ae 
; ~~. p- : 

to such aocusation,. 414 n~ tredit ~hem. This '.atimony, 
• !' ,. , . 

. i f t 

,1t 'elle.ed. would !ha.e attqr4ed ._ldenoe ot the good 

oha~ao~er of Mr. Ht •• 1n a4~1'10n ~o the direct avIdeaoe to 

that errect in the i te.Imo~ 9t the oharao'er witnesses he 
I ~ 

oalled. In rebutt,l. the eqv'rnm.ot oalled Mr. Dulles, who 
I " r" ' 

te.tified without ~bJectloll flApartlal contradiction. After 

both partle. ha4 r.sted 8nd !tj. summation for the appellant 
, .j{ 

I ; ~ 
had been tlnlshed, ; 8 mot.lon ; ,,~. ma'de to strike the test imony 

r- h 

ot Mr. Dulles on t~e sroun4 ['tist the oontrudictlonot Jl&r. 
: r t" 

Hiat Oil an 1mmat.r~al mattett.ad been permltted in rebuttal. 
: ; I' 

Its denial 1. now ~181me4 t~ •• reVersible error. We cannot 
, ~ 

i ~~ 

agree. Insotar aa :Mr. Dull •• e testimony may be sald to be 
:' l, 

( :' 
eont;rad1otory, it tended to 1 r~fut. the inferenoes of food , ,t" 

character which ml~t otberk.~e b~ drawn from the testimony 

of Mr. Hise. And WfiB there:r()t~ not collateral, but bore 
I ~. . ~I 

! - ~ 

directly upon an 111sue he hact; raised himself. Moreover, 
! ~. if 

i :i 
wDat 18 with1n the soope ot ~ p,rmia8lble contradiotlon is 

largel.y a matter o~ 8.·II'01din~ ~onfuaion of issues, and as 
, ·i. ~: 

suoh .hould be le~ to the il~oret,lon of the trial Judge. 
- . i. :t 

Ct. MOrer v. Aetna I -"lfe In.~ ~o.,3 elr.. 126 F. 24 141; 

Salem' ~~W8 BUb. co~ v. call~8~~ 1 Oir., 144 Fed. 965. 
: _. l, 

L17.O'tt.e v. Warren, ; ~02 l4a.e ~ ~17.19 ~.E. 24 60. 

It 1s sut~loieD' alat to ,dispose of the attack 
i ;, ~I 

UPOQ the 8overDDlen~t8 ohlet ~ 'lria1 counsel by referrinf to 
, ' t,,' 

what bas prevlousl, been 88Jc1i:\ 1n respeot to hiscalllng the 
i 
, I, 

.1taeaee. In.l.~ and Roa~bi~ There was nothirlg 1n his 
If : 

general oonduot Wb~Ch oan J~e~lty raYereal. 
~ > 1':. 

The Oharg~ ot the ~~rt was olear and comprehensive 
,. 

wltb 8uch due att6btlon to 1,,811 ,1n respec\ to the law 
I KisSeloff-24145 
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relevant to the fao~s which ~l~ht be founa. upon t.he evideace 
I _ I' 

t~.nt all the reques~8 to Oha~~ whioh should have been 
I j.' -.' 

·.ranted were adequafelY cove~. we find nO error in it. 

The effort I to have r..,~.e Judement arrested and the 

indi,ct.ment dl8ililSg~d was lnd~~jtd by 8. clearly untenable 

theoI'7 th: t the .t~tut!' ot 1~tatlon8 hed barred the 

proseoution, or the IOffenSe ~+-e.d in the indictment.. 

lUd~ent ~frlrm..d.: I; 
I i: 

I, 

i" 
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